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How Administrative Burdens on
Nonprofit Attorneys Worsen
Immigrant Legal Inequality
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What happens when an administrative burden regime targets third-party brokers? This article describes the
experiences of legal aid immigration attorneys during the Donald Trump administration, which made hun-
dreds of changes to immigration law, policy, and processes. Through interviews with attorneys representing
thirty-eight nonprofit legal services organizations, I document the learning, compliance, and psychological
costs they incurred during this regime. The resulting consequences of these costs to attorneys’ caseload size
and composition have implications for immigrants’ access to free legal services. I argue that targeting ad-
ministrative burdens at third-party actors on whom people rely for access to government resources and rec-
ognition is an effective deterrent and a mechanism for exacerbating unequal outcomes. Future research
should examine the impact of administrative burdens on a range of third-party actors who broker people’s
access to government institutions and resources.
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It’s actually kind of impossible to overstate individuals and the state. In this article, I argue
how fundamentally immigration practice has that the state can worsen inequality by target-
changed, even though no statute has changed.  ing administrative burdens at third-party bro-
kers, particularly when people must rely on
brokers to make claims for resources and rec-
The administrative burdens literature has tra-  ognition. Using the case of nonprofit attorneys!
ditionally focused on the relationship between  who represented low-income immigrants mak-

—Attorney A10
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ing affirmative, humanitarian claims to the
United States Citizenship and Immigration
Services (USCIS) during the presidential ad-
ministration of Donald Trump, I demonstrate
how third-party brokers regularly bore the
costs of increased administrative burdens, or
what Pamela Herd and Donald Moynihan con-
ceptualize as individuals’ incurrence of learn-
ing, compliance, and psychological costs in
their effort to comply with government require-
ments (2018). These costs, in turn, had conse-
quences for attorneys’ caseload size and com-
position and ultimately stratified immigrants’
access to representation.

How third-party actors incur administrative
burden costs is particularly important in pro-
cesses where people depend on brokers and
gatekeepers for access to claims-making and
resources. Seminal scholarship identifies the
importance of third parties, or nonstate orga-
nizations, and the role they play in lobbying to
change burdens, altering citizens’ incurred
costs, or incurring costs themselves (Herd and
Moynihan 2018). Many articles in this double
issue also explore the role of third parties in
helping people navigate government-imposed
burdens, including (all in this volume, issue 5)
Jennifer Bouek’s (2023) study involving child-
care providers, Hana Brown’s (2023) explora-
tion of tribal governments, and Stefanie De-
Luca, Lawrence Katz, and Sarah Oppenheimer’s
(2023) study of how housing navigators help
people seeking high opportunity neighbor-
hoods. However, scholarship has underex-
plored third parties as the objects of adminis-
trative burdens. The case of immigration
attorneys as third-party actors who incur ad-
ministrative burden costs illustrates how tar-
geting third parties can be an effective down-
stream deterrent against people making claims
to the state.

Third-party brokers have been important ac-
tors in efforts to increase immigrant inclusion
and fight against immigrant removals. Immi-
gration system processes, as Blair Sackett and
Annette Lareau (2023, this issue) demonstrate,
are full of institutional knots that reverberate
across agencies. This is true of claims to legal
status, an institutional process that can rever-
berate into consequences as costly as deporta-
tion orders and removal from the United States.

A key concern for scholars, policymakers, and
advocates regarding immigrants’ ability to
make legal claims for legalization and against
deportation has therefore been their access to
lawyers. Immigrants do not have a right to a
lawyer in any immigration legal proceedings,
including affirmative application processes or
court-based, adversarial removal proceedings.
Because studies have shown that immigrants
with representation are more successful in a
variety of legal proceedings than those who are
not (Eagly and Shafer 2015; Ryo 2016), increas-
ing immigrant access to representation has
been the focus of many local and national pol-
icy efforts.

Immigrants also have differential access to
existing representation. Scholarship on immi-
gration lawyering has shown key stratifying
mechanisms. First, not all immigrants can
afford private legal representation, especially
for the majority of undocumented immi-
grants, who are low income (Migration Policy
Institute 2018). Second, free or low-cost legal
aid is scarce. Nonprofit attorneys, restricted
from most federal legal services funding, rely
on private donations and local or specialized
government grants to support their work de-
spite high client demand. These barriers to ac-
cess are mirrored by statistics showing that the
vast majority of immigrants in removal pro-
ceedings do not have a lawyer (Eagly and Shafer
2015). Issues of access to representation mirror
those in other areas of civil legal aid, where an
attorney is not guaranteed and free and low-
cost representation is not enough to meet de-
mand (Sandefur 2007).

This article explores two research questions.
First, how does an administrative burden re-
gime (Moynihan, Gerzina, and Herd 2021) af-
fect third-party brokers of immigrant legal
pathways? Second, what are the potential con-
sequences for immigrants’ access to legal rep-
resentation and legal status? Interviews with
attorneys representing thirty-eight legal aid or-
ganizations in two East Coast metropolitan ar-
eas show how dramatic changes to immigra-
tion law and policy led to an environment of
intense legal uncertainty. This was true for
even attorneys in two politically liberal, immi-
grant friendly locations that were far from the
U.S.-Mexico border, the site of many newswor-
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thy migration and enforcement activities dur-
ing the Trump administration. This environ-
ment of uncertainty resulted in a significant
rise in their learning, compliance, and psycho-
logical costs. Attorneys described spending
more time, effort, and resources on learning
about these dramatic changes; complying with
new, obtuse requirements and higher adjudica-
tion standards; and responding to overwork,
secondary trauma, and burnout from feeling
inadequate. Incurring these costs, in turn,
changed how attorneys managed their overall
caseloads. Attorneys reported decreasing the
number of cases they could represent and be-
ing more selective in what types of matters and
clients they take on—excluding many immi-
grants with more difficult, less winnable cases
from representation. By doing so, they inadver-
tently exacerbated inequality among undocu-
mented and vulnerable immigrants’ access to
representation, the legal status application
process, and the types of stories and claims
made to the state. Attorneys saw these dramatic
changes as the Trump administration’s at-
tempts to deter immigrants from claiming legal
status and slow down the application process.
They understood themselves to be targets given
their engagement with federal bureaucracies
that adjudicated their clients’ applications.
My findings provide an example of how the
state can strategically increase administrative
burdens on third-party brokers when they want
to limit individuals’ access to resources, ser-
vices, and recognition. These findings accom-
pany recent scholarship on administrative bur-
dens in the U.S. immigration system and years
of news reporting, advocates’ reports, and ad-
vocacy stories about the challenges imposed on
the immigration system during the Trump ad-
ministration (Davis 2019; Rampell 2020). Advo-
cates argued that these changes were evidence
of the administration’s strategic intent to limit
immigration and deny immigrants their right-
ful benefits. Examining the impact of these
burdens on those most equipped to navigate
the Kafka-esque (Moynihan, Gerzina, and Herd
2021) immigration system may confirm many
advocates’ suspicions. I suggest that increasing
our attention to cases when people depend on
third-party brokers to access resources, such as
abortion funds and civil legal aid, may deepen

understandings of administrative burdens on
the poor and how these strategic burdens can
exacerbate inequality.

LITERATURE REVIEW

The immigration system is a vast, complex,
multiagency, and multijurisdiction system led
by the federal government and governed by sev-
eral sources of legal authority. Noncitizens in
and coming to the United States must contend
with this bureaucratic system at many points
and across many agencies, whether interfacing
with U.S. Department of State’s overseas con-
sulates and the National Visa Center to enter
the country; answering questions by Customs
and Border Protection officers at a point of en-
try such as an airport or national border; sub-
mitting applications to U.S. Citizenship and
Immigration Services (USCIS) to secure or re-
new legal authorization to work, stay, or travel
abroad; or fight efforts to be removed by Immi-
gration and Customs Enforcement (ICE) within
the immigration courts. Immigrants’ legal sta-
tus also creates an additional set of complica-
tions in navigating institutions such as educa-
tion (Nichols 2020), healthcare (Horton 2004;
Marrow 2012), social services (Heinrich 2018),
marriage (Longo 2018; Pila 2016; Rodriguez
2016), and the criminal legal system (Beckett
and Evans 2015; Armenta 2017; Arriaga 2016). At
every point of institutional contact, nonciti-
zens are met with a bevy of administrative bur-
dens to prove who they are, why they are there,
and their eligibility for resources and recogni-
tion.

As many immigration advocates, policymak-
ers, and scholars have pointed out, the hun-
dreds of changes made by the Trump adminis-
tration to every imaginable facet of the
administration of immigration law and policy
between 2016 and 2020 greatly increased the
number of administrative burdens within an
already complex and burdensome system
(Pierce and Bolter 2020). The consequences of
these wide-reaching changes included exclu-
sion of entire groups of people from certain im-
migration statuses and related benefits and in-
creases in wait times in both affirmative and
defensive legal processes (GAO 2021). This in-
crease in burdens via formative executive legal
powers and formal administrative directives,
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rather than any federal legislation, constituted
a dramatic “regime of administrative burdens”
(Moynihan, Gerzina, and Herd 2021) that inten-
tionally (Peeters 2020) conducted anti-
immigration “policymaking by other means”
(Herd and Moynihan 2018). The increased ad-
ministrative burdens had a host of learning,
compliance, and psychological costs on immi-
grants—all of which scholars and advocates
speculate were part of the Trump administra-
tion’s efforts to decrease overall immigration,
including the legal immigration of people from
countries deemed unfavorable (Moynihan, Ger-
zina, and Herd 2021).

ADMINISTRATIVE BURDENS IN THE
HUMANITARIAN STATUS PROCESS

To illustrate how even a single process within
the immigration system is rife with administra-
tive burdens, this article examines applying for
humanitarian legal status with Citizenship and
Immigration Services. First are the significant
learning costs for applicants to even know
about humanitarian status pathways. Although
the news media has broadly promulgated infor-
mation about asylum as a potential legal status
for migrants who have experienced persecu-
tion, immigrants may never learn about a range
of other humanitarian statuses, each with their
own specific eligibility criteria.

Second, the compliance costs of applying for
humanitarian status include proof not only
that the applicant meets the eligibility criteria,
but also that they are legally allowed to im-
migrate at all. Each status includes proof of
having experienced some kind of qualifying vic-
timization, suffering, or abuse, which in-
cludes—despite “any credible evidence” as the
legal standard—police reports, medical pro-
vider documentation, and the applicant’s writ-
ten narrative. Several statuses require corrobo-
ration from a third-party government agency,
such as local or federal law enforcement or
family court judges, that the applicant does in-
deed meet a standard of suffering. Some re-
quire applicants to report their victimization
and be sufficiently helpful in investigations and
prosecutions; for instance, the U visa for vic-
tims of severe crimes requires government
agencies to formally support the application
before the applicant can submit to USCIS. Ap-
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plicants must also prove that they were admis-
sible at the time of entering the country and, if
not, comply with the requirements for special
waivers of inadmissibility. Complying with
these requirements involves completing mul-
tiple lengthy application forms, providing ex-
tensive personal histories, and submitting nu-
merous supplemental documents.

Third, immigrants undergoing this applica-
tion process experience numerous psychologi-
cal costs. In addition to having experienced
past or future fear of violence, victimization, or
abuse that qualifies them for humanitarian sta-
tus, applicants must now retell this experience
numerous times at various points of the pro-
cess to many actors (Tenorio 2020). Applicants
feel pressure to self-modulate their stories and
the way they narrate their qualifying experi-
ences so that they are legible to both immigra-
tion system adjudicators and nonimmigration
third-party actor as both “good” immigrants
who deserve legal status in general and “de-
serving” victims who should receive protection
on account of their desire to participate in in-
vestigations and prosecutions of their abusers
(Galli 2018, 2020; Villalon 2010).

ROLE OF THIRD-PARTY

IMMIGRATION ATTORNEYS

Given the many administrative burdens in the
humanitarian legal status application process,
the role of lawyers who help immigrants navi-
gate this process is especially important. Im-
migration lawyers are similar to other third-
party actors in that they decrease the learning
costs for people (immigrants) wishing to apply
for a government benefit (legal status) (Herd
and Moynihan 2018). They reduce the psycho-
logical costs for immigrants by communicating
the government’s rules, eligibility criteria, and
individual advocacy throughout the potentially
years-long process between seeking and finally
receiving status. Nonprofit attorneys who are
required to only serve low-income immigrants
also potentially mitigate burdens inequality be-
tween those who can pay for an attorney and
those who cannot.

The seminal literature and subsequent em-
pirical studies have highlighted the role of
third-party actors in changing or mediating
people’s experiences of administrative bur-
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dens, such as nongovernmental organizations
helping gender minorities seek legal identifica-
tion from the state (Nisar 2018). Less work ex-
amines how third-party actors can bear the
brunt of burdens themselves (for an exception
that describes how nonprofit social services
organizations also bear the harms of adminis-
trative burdens that target their clients, see
Heinrich et al. 2022). The case of nonprofit im-
migration attorneys who help undocumented
and otherwise vulnerable immigrants seek le-
gal status is a prime case for examining the im-
pact of burdens on third-party actors and what
the potential consequences can be for both
these actors and the people who rely on their
help. In this case, legal representation is impor-
tant for immigrants seeking to regularize their
status or defend themselves against deporta-
tion precisely because attorneys help lower cli-
ents’ administrative burden costs. Many local
policy interventions have taken the form of fi-
nancial support for legal aid organizations and
other attorneys to provide free or low-cost legal
services for low-income immigrants. Numerous
past and ongoing efforts nationally and by the
federal government have focused on expanding
access to legal representation for immigrants
in a variety of legal postures, including those
undergoing removal proceedings and children
presenting alone at the U.S.-Mexico border.

Immigration lawyers do several things when
representing their clients: they assess clients’
stories and histories for eligibility, evaluate the
risk to the client of applying, communicate the
potential benefits if the client does indeed get
humanitarian status, and help the client under-
stand next steps, activities, and potential time-
lines (Galli 2018; Lakhani 2013, 2014; Villalon
2010). They interface between their clients and
the government, playing a key brokerage role
in clients’ access to claims-making.

Yet attorneys can also gatekeep, advertently
or inadvertently, immigrants’ access to this
process. They play a selection role in determin-
ing who among their pool of potential clients
they will represent fully. In the legal aid and
nonprofit legal services context, attorneys must
choose who to represent from a pool that is
much larger than they have capacity. Because
of their nonprofit nature, they may have in-
come thresholds, funding streams, or organi-

zational missions that help dictate whom they
represent (Siliunas, Small, and Wallerstein
2019). As attorneys who gatekeep access to legal
institutions (Zacharias 2004) and nonprofit
workers who broker government resources (Sil-
iunas, Small, and Wallerstein 2019), their client
selection processes are important to under-
standing who can make legal status claims that
are ultimately submitted to USCIS.

This article argues that administrative bur-
dens, when targeted at third-party actors who
play a brokerage role between people and the
state, can effectively damage third-party capac-
ity for assistance. Specifically, I argue that tar-
geting administrative burdens at third-party
actors can exacerbate existing inequality in
who is selected for representation and who is
not. The rest of the article describes the learn-
ing, compliance, and psychological costs non-
profit immigration attorneys incurred during
the administrative burden regime of the Trump
administration, and how the dramatic growth
in incurred costs had direct consequences for
the size of providers’ caseloads and the compo-
sition of matters they represent.

DATA AND METHODS
These findings are based on analyses of thirty-
eight semi-structured interviews with legal ser-
vices attorneys in two metropolitan areas.
I conducted interviews between March 2019
and February 2021 as part of a larger study on
how immigration attorneys in a variety of orga-
nizational settings make representation deci-
sions for immigrants seeking humanitarian le-
gal status. Table 1 provides an overview of the
victimization-based legal statuses for which re-
spondents screened potential clients.
Respondents represent nonprofit organiza-
tions and law school clinics that provide free or
low-cost legal services to immigrants in two
study sites. These organizations range from so-
cial services or victim services organizations
with a dedicated immigration law unit to orga-
nizations whose dedicated mission is to pro-
vide legal or social services to immigrants. Ta-
ble 2 provides an overview of legal services
organization types by study site. Interviewees
ranged from a staff attorney with a focus on
victimization-based relief to a director or man-
ager of legal services at the organization.
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Table 1. Victimization-Based Legal Statuses

ADMINISTRATIVE BURDENS AND INEQUALITY IN POLICY IMPLEMENTATION

Legal Status

Recipients

Requirements

T visa

U visa

Violence Against
Women Act (VAWA)
self-petition

Special Immigrant
Juvenile Status (SIJS)

Asylum

Victims of human trafficking

Victims of severe qualifying crimes,
including domestic violence, sexual
violence, physical assault

Victims of domestic violence
perpetrated by a U.S. citizen or
legal permanent resident.

Youth victims of child abuse, neglect,
or abandonment by at least one
parent.

Victims of gender-based violence
from certain countries

Reported victimization to law
enforcement, and cooperated with
requests for assistance in
investigation and prosecution

Reported victimization to law
enforcement, cooperated with
requests for assistance in
investigation and prosecution, and
received certification by
investigating agency

Bona fide marriage to a U.S. citizen
or legal permanent resident

Family or juvenile court order that it's
in the best interests of the child to
remain in the United States.

Potential future harm if returned to
home country

Source: Author’s tabulation based on USCIS 2018.

The study sites are two East Coast metro-
politan areas that have many similarities. They
both consist of a politically liberal urban cen-
ter, with a mix of liberal and more conservative
suburban and rural outer jurisdictions. Both

Table 2. Legal Services Organization
Characteristics

Organization type
Immigration 16
Law school legal clinic 7
Legal services 5
Social services 4
Victim services 6

Primary victimization focus
All forms 27
Domestic violence 5
Human trafficking 2
Sexual violence 2
Child abuse and neglect 2

Site
A 16
B 22

Source: Author's tabulation.

sites therefore share many pro-immigrant pol-
icies, such as limits on law enforcement par-
ticipation with federal immigration enforce-
ment, language access in government agencies,
driver’s licenses and other public and social
benefits for undocumented immigrants, and
local government and foundation funding for
immigrant legal services. Their immigration
courts have among the highest asylum grant
rates in the country. Attorneys regularly ac-
knowledged practicing immigration law in
some of the most favorable regions in the coun-
try, understanding their experiences as best-
case scenarios despite the overwhelmingly cha-
otic and negative legal environment during the
Trump administration.

DATA COLLECTION AND ANALYSIS

This study began approximately two years after
the start of the Trump administration. I was
initially interested in how lawyers who repre-
sented immigrant survivors of human traffick-
ing were responding to the new administra-
tion’s policy changes. Through various
anecdotal accounts reported by the news me-
dia, these providers were speaking out about
how these changes attacked immigrant survi-
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vors of human trafficking, despite the special
protections they had as potential T visa recipi-
ents and ultimately legal permanent residents
or U.S. citizens. While conducting the initial
interviews, I quickly learned that the T visa is
only one of several legal statuses for which at-
torneys would assess potential immigrant cli-
ents and that all applicants of humanitarian
status experienced similar new challenges.
Subsequent respondent sampling included all
nonprofit attorney types who represented
victimization-based statuses.

I recruited respondents by examining pub-
licly available online directories of immigrant
legal services and victim services organizations
and emailing representatives of each organiza-
tion inviting them to participate in the study.
Ultimately, I conducted seventeen interviews in
person, eighteen by phone, and one by Zoom
video conference. Interviews ranged from
thirty minutes to almost three hours. At the
end of each interview, interviewees recom-
mended two or three other respondents or or-
ganizations to triangulate my initial online
sampling and for snowball sampling purposes.
I also wrote post-interview field notes to cap-
ture initial impressions, new and repeated em-
pirical and theoretical insights, and researcher
reflexivity.

The interviews covered several topics, in-
cluding but not limited to respondents’ profes-
sional backgrounds, their organizations’ mis-
sions and histories, their day-to-day work as
legal aid attorneys, how they select clients, how
they make representation decisions through-
out the life course of a client’s case, and their
perspectives on a range of immigration policy
topics that include recommendations for legal
reform. Although I expected respondents to
discuss the impact of immigration policy
changes on their clients who were survivors of
crime, I did not expect the extent to which at-
torneys shared their daily struggles doing their
jobs. Respondents were extremely willing to
vent about the changes imposed on their day-
to-day work by new bureaucratic and adminis-
trative requirements—many of which they con-
sidered palpably different from those imposed
by the previous administration. I did not frame
any interview questions around the concept of
administrative burden; upon learning about
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the administrative burden literature a year after
data collection had ended, I realized this frame-
work effectively and thoroughly described at-
torneys’ complaints about legal and policy
changes and their experiences practicing law
during this era.

I audio-recorded all but two interviews and
either transcribed with automated transcrip-
tion assistance software Temi or outsourced for
professional transcription. I took detailed,
verbatim-level notes for interviews with two re-
spondents who declined recording. With the
assistance of qualitative data analysis software
NVivo, I conducted several iterations of coding
on the completed interview transcripts using
the flexible coding method (Deterding and Wa-
ters 2021). I first applied index codes that cap-
tured broad, descriptive swaths of the tran-
scripts, followed by analytic codes that applied
administrative burden themes to relevant
index-coded parts of transcripts. The findings
discussed here come from two rounds of ana-
lytic coding from which I captured respon-
dents’ reported costs of administrative bur-
dens—compliance, learning, and psychological
costs—and the consequences of these costs.
Using the flexible coding method, I applied
these administrative burden-specific codes to
already index-coded sections of the transcripts
that captured descriptive legal changes and the
outcomes of these changes to respondents,
their organizations, and their clients.

FINDINGS
“The cruelty is the point.”
—Attorney A10

When reflecting on their experience represent-
ing immigrants seeking legal help during the
Trump administration, nonprofit attorneys re-
ported perceiving dramatic changes to immi-
gration policy that increased existing adminis-
trative burdens on the humanitarian status
application process. These changes were dra-
matic for three reasons. First, they noted the
sheer number of changes in the law, which
numbered in the hundreds (Pierce and Bolter
2020). Second, they reported an increased fre-
quency in these changes, with attorneys noting
they felt changes occurred on a daily or weekly
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basis. Third, they commented on how these po-
lices affected a wide breadth of immigration
law. Respondents noted changes that ranged
from ones affecting their direct day-to-day work
and the lives of their clients to areas of the law
that were only tangential to their practice.
These changes also affected not only processes
at specific immigration agencies, such as the
U.S. Citizenship and Immigration Services or
the immigration courts, but national border
policy, discretionary decision-making by immi-
gration actors across agencies, and eligibility
for certain legal statuses—all via legal authority
such as federal regulations, executive orders,
federal agency practice, and administrative
case law.

As a result of these changes, nonprofit at-
torneys described practicing law in an environ-
ment of intense legal uncertainty that made
their day-to-day jobs significantly more difficult
than under the previous presidential adminis-
tration. Many respondents shared the view that
immigration law was already among the most
difficult areas of law to practice; the sheer num-
ber, extent, and frequency of changes during
the Trump administration only increased its
complexity. As one attorney explained, “Immi-
gration’s always been a form of law where you
need to really be on top of changes, but now it
seems like policy changes are happening so
regularly. . . . But it’s really essential for us to
keep track of all updates and changes because
it can affect our ability to file certain applica-
tions, to include certain family members, to
meet certain deadlines, to see if our client is
eligible for certain class actions. So it’s keeping
us more vigilant” (Attorney B03).

Most attorneys understood these changes to
be the administration’s acting on its anti-
immigration campaign promises. Respondents
pointed to the deterrent effect these changes
have on immigrants’ desires to regularize their
status through existing legal pathways, of
which humanitarian and victimization-based
status is one. As one attorney put it, the flood
of small changes to the application process are
“death by a thousand cuts” (Attorney B22) to
humanitarian pathways to status. Attorneys
also understood the administrative nature of
these changes to be the Executive Branch’s at-
tempts to change immigration policy while by-
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passing federal legislation. As one provider ex-
plained, “[The current administration] actually
can’t change the fact that VAWA [the Violence
Against Women Act] exists. . . . So they do the
next best things. They look at all of the ways in
which applying for these would be harder. . ..
‘We’re going to attack all the ways, all the ancil-
lary ways that we possibly can to discourage
people from applying because we can’t just take
away the application’” (Attorney A10).

In essence, attorneys viewed these changes
as intentional (Peeters 2020) “policymaking by
other means” (Herd and Moynihan 2018).

Attorneys often compared their current era
of immigration policy with that of the admin-
istration under Barack Obama. They frequently
acknowledged that the Obama administration
was not perfect when it came to immigration
policy, particularly in how it increased immi-
grant deportations. The nonprofit attorneys in
this study—who primarily represented affirma-
tive, humanitarian-seeking clients who were
victims of crime and persecution—also ac-
knowledged that their clients were not the tar-
get of Obama-era deportation policies that fo-
cused on “felons not families” (Thompson
2014). However, they saw the Trump adminis-
tration’s attacks on immigrant victims as a sign
of its intentional anti-immigrant cruelty. One
attorney explained: “I think immigration attor-
neys have always thought things were bad, but
there’s a difference between bad and worse. . . .
domestic violence is a particular one I could
give you an example of those types of claims are
much harder to win now. That was not true un-
der the Obama administration” (Attorney A11).

Respondents identified this anti-immigrant
strategic intent behind changes in USCIS’s pro-
cesses that attacked immigrant survivors and
other eligible applicants. First they perceived a
cultural shift within an agency that they viewed
as historically representing the benefits-giving
arm of the immigration system, as opposed to
ICE as the enforcement and removal arm. Now
they perceived USCIS to be a benefits-denying
agency—*“it seems like a directive to aim to
deny rather than aim to approve” (Attorney
A05)—evidenced by their increased, often un-
reasonable demands for more evidence from
applicants. USCIS had also become implicated
in enforcement efforts due to an Executive Or-

RSF: THE RUSSELL SAGE FOUNDATION JOURNAL OF THE SOCIAL SCIENCES



THIRD-PARTY BROKERS 141

der that linked denied applications to removal
proceedings (USCIS 2018; see also ILRC 2020).
“Definitely in the past, USCIS was the more
friendly place, and they would say themselves
that they’re not focused on enforcement. . ..
They would differentiate themselves from ICE
or DHS [Department of Homeland Security].
And I think now that distinction has sort of
been blurred” (Attorney A17).

Second, respondents noted the application
backlog within USCIS has increased astronom-
ically, so that applications they helped clients
file in a previously more friendly administra-
tion were now being adjudicated during an un-
friendly one with unpredictable and potentially
unfavorable outcomes. One provider explained,
“The feedback loop on immigration, especially
in certain forms of relief, are really slow. So
what you submitted six months ago might not
be what you submit today, and what you sub-
mitted four years ago you don’t really have con-
trol over at this point” (A19).

This change, too, they attributed to the
Trump administration’s attempts to damage
the agency in order to damage their clients’
pathways to legal status.

COSTS TO THIRD PARTIES

Nonprofit attorneys also saw themselves as tar-
gets because of their role in helping immi-
grants navigate these complex processes. Sev-
eral respondents cited what they perceived to
be anti-immigration lawyer bias within the
Trump administration, including former Attor-
ney General Jeff Sessions’s comments that
“dirty immigration lawyers” were purposefully
encouraging immigrants to make fraudulent
claims for status, which attorneys interpreted
to mean that they themselves were the “dirty”
lawyers (Sessions 2017). According to attorneys,
these changes illustrated strategic intent by the
administration to attack immigrants vis-a-vis
their advocates. One respondent identified the
changes as “trying to wear down the advocacy
community” (Attorney B6). Others thought the
administration was directly attacking their or-
ganizations or purposefully making their jobs
harder to “throw people off” (Attorney B11). Be-
cause the attacks on the already complex legal
system often involved changing minute, te-
dious procedures and eligibility criteria within

USCIS applications and processes, the result
was significant administrative burden costs to
legal aid providers.

LEARNING COSTS
“We can’t keep up.”
—Attorney A05

Attorneys incurred many learning costs while
practicing law during the Trump administra-
tion, including spending more time learning
about policy and procedural changes, effec-
tively communicating changes to their clients
and other practitioners, and consulting with
other members of the immigration legal bar.
Although attorneys were clear that they could
not promise clients a particular application
outcome, they described being able to make in-
formed representation decisions by drawing on
what had worked in successful applications. As
one respondent explained, “your ability to
serve clients well depends on your ability to
predict the future based off of your knowledge
of law, regulation, local practice” (Attorney
B18). The increase in legal uncertainty, how-
ever, meant they could no longer rely on this
knowledge to make “predictions about their
case and counsel them about what to do” (At-
torney All).

The increase in changes was accompanied
by a decrease in communication channels be-
tween attorneys and the government agencies
that adjudicated their clients’ applications. At-
torneys in both study sites mentioned no lon-
ger being able to use specific USCIS service cen-
ter telephone hotlines and email addresses to
ask questions, check on case updates, and solve
problems. They also no longer had access to
government actors in their local USCIS field of-
fices via local conferences, community stake-
holder meetings, and other formal and infor-
mal information-sharing. In the absence of
these agencies explicating why these channels
had disappeared, attorneys attributed these
changes to further attempts by the administra-
tion to deter effective legal representation of
immigrants.

Attorneys also criticized the lack of transpar-
ency around some changes. Although some
large proposed and actualized changes, such as
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new fees for applying for asylum, required a
months-long notice and comment period and
received widespread media attention, others,
such as a change in adjudication practice for a
specific form, were never publicly announced.
Attorneys lamented how they often discovered
these changes only after other attorneys filed
certain applications, only to see them be de-
nied or returned. For example, one attorney
discussed learning about changes to a certain
waiver through trial and error: “Generally, we
didn’t have issues with [waivers of inadmissi-
bility]. All we did was provide proof and ask for
the waiver. And then we just started seeing one
after the other get rejected and rejected and we
couldn’t figure out why, because none of these
details and changes were being posted” (Attor-
ney B11).

Because of the lack of regular communica-
tion and transparency around these changes,
staying up to date with announced and un-
announced changes to immigration law and
bureaucratic processes at USCIS became in-
credibly time-consuming for attorneys. Re-
spondents consistently brought up the time
required to learn about new changes and un-
derstand their implications for their entire
caseload, including past, current, and future
clients, and alter their representation strategies
in response. Several attorneys described the tir-
ing activity of regularly looking for changes,
whether that meant reading the news, looking
for email announcements, or even checking
President Trump’s Twitter feed: “I tried to stay
away from the news first thing in the morning.
But we can’t keep up. . .. Ifind that at least an
hour of my time is going to pull all the articles,
all the updates, what has changed” (Attorney
A06).

Attorneys had to then communicate these
changes to their clients, for whom eligibility for
certain statuses or ability to apply might be af-
fected at any moment. Because of the sheer
scope of changes, attorneys also developed an
informed understanding of and communicated
inapplicable changes that received wide atten-
tion in the media or from clients’ friends, fam-
ilies, and communities. Several respondents
mentioned how they spent time understanding
the 2019 proposed public charge rule and, de-
spite humanitarian status recipients being stat-

utorily eligible for public benefits, explaining
to fearful clients why they may be exempt. One
respondent illustrated this learning cost:

Disentangling what the rule is and who it ap-
plies to takes up an inordinate amount of
time. ... And then if we have someone that
the rule applies to, the paperwork associated
with it is going to go through the roof. . .. So
explaining that to people is also very time
consuming. . .. I mean this one rule is the
one that dominates my time more than any
other. Every time it’s on the news, if I see it on
the news, on Univision, I know that the next
day I'm going to have three or four phone
calls about what it means. It’s like clockwork.
Like when the Supreme Court ruled in Janu-
ary [2020], came in the next day, I was like I
might as well clear my morning because I'm
going to be sitting by the phone. (Attorney
A10)

Attorneys also increasingly communicated
these changes to other practitioners—includ-
ing the training of internal staff, experienced
or new; pro bono attorneys or attorneys new
to immigration law; or students participating
in law clinics or other nonlawyer volunteers.
For example, “We have weekly case reviews
that are increasingly being used, rather than
to talk about specific case issues, they’re be-
ing used to talk about practice updates” (At-
torney B17).

To understand these changes and the impli-
cations for clients, attorneys reported increas-
ingly relying on their larger professional com-
munity of immigration attorneys. Attorneys
from larger organizations with dedicated tech-
nical assistance projects would often promul-
gate information to other practitioners, which
respondents who led smaller legal teams ap-
preciated. They also cited professional organi-
zations, such as local chapters of the American
Immigration Lawyers Association, immigra-
tion law advocacy groups, state or local groups
of attorneys, and email listservs and online
groups as main sources of information-sharing
and collaboration. They also referred clients
and cases to each other if they did not have the
time to understand a complex legal issue in
which another attorney held expertise: “We
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have statewide coalitions, we meet regularly, we
have statewide listservs, and they’re used very
regularly to kind of coordinate. I mean every-
one ultimately, each attorney’s office has to
kind of make their decisions, but we do have a
lot of conversation as policies change about
what different offices are doing, how people are
approaching it. We do some sharing of re-
sources and things where we can, and that is
really helpful when there’s so many changes
happening all the time” (Attorney A19).

In summary, the number, breadth, and fre-
quency of changes to immigration law during
the Trump administration led to attorneys ex-
periencing a significant increase in learning
costs. These time- and effort-consuming learn-
ing costs involved not only staying up to date
on and understanding the implications of
changes, but also communicating these
changes to their clients, staff, and partners and
increasingly relying on the assistance of other
practitioners.

COMPLIANCE COSTS

“In every case we do . .. the eye of the needle
gets smaller and smaller.”

—Attorney A13

Attorneys also incurred new compliance costs
because of three often-cited changes to human-
itarian status application processes within US-
CIS: new requirements, many existing and new
requirements that no longer made sense, and
more adjudicator scrutiny over evidence
needed to prove these requirements. Attorneys
perceived these compliance costs as evidence
that USCIS had experienced an internal cul-
tural shift from a benefits-giving to a benefits-
denying agency. Applications for humanitarian
legal status have several components, includ-
ing the application form itself, supplemental
forms for applicants’ eligible family members,
the applicant’s narrative, a fee waiver for low-
income clients, and a waiver of inadmissibility
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for clients who had entered without inspection
(that is, were not examined at a port of entry).
Many applicants also apply for employment au-
thorization and, down the line, adjust their sta-
tus to permanent residency. After submitting
an application, attorneys anticipated receiving
and responding to Requests for Evidence
(RFEs), which was the primary method of com-
munication from USCIS.

First, the new enforcement of additional re-
quirements by USCIS resulted in an increase
in workload. Attorneys mentioned changes
that were frustrating to comply with because
their time-consuming, drawn-out nature often
resulted in denied or returned applications
they needed to refile. These included frequent
updates to certain application forms that ren-
dered completed or filed applications obso-
lete, the blank spaces policy required attorneys
to write N/A for any form field that was not ap-
plicable rather than leaving it blank, the use of
blue rather than black ink, and changes to re-
quirements for fee waivers.”? For example,
many attorneys mentioned how fee waivers,
which their largely low-income clients could
easily secure in the past, suddenly required
new forms of income proof that they did not
need before—leading to de facto discrimina-
tion against their clientele who were meant to
be the beneficiaries.? As this respondent ex-
plains:

Until about a year and a half ago, the specific
unit within USCIS that handled humanitarian
cases like U visas and T visas had a very flex-
ible and generous fee waiver policy, and that
has gotten much tighter. Even more recently,
there was a change in the fee waiver itself.
Previously, receipt of means-tested public
benefits was a basis for receiving a fee
waiver. ... They proposed a change—well,
they didn’t propose a change, they imple-
mented a change to the form in November
that erased that basis for seeking a fee waiver.
No comment, just “we’re changing the form.

2. Although humanitarian status applications themselves do not have a filing fee, unlike many other applications
with USCIS, many clients entered without inspection and therefore needed a waiver of inadmissibility (Form
1-192). The Form 1-192 costs roughly $900 to file at the time and has an accompanying fee waiver.

3. Carolyn Heinrich (2016) finds similar discriminatory outcomes against beneficiaries in her study of a South

African cash transfer program.
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Oh and by the way, receipt of means-tested
benefits is no longer a basis for a fee waiver.”
(Attorney B17)

This change resulted in many attorneys
needing to do more work to correct returned
applications and secure more documentation
to prove clients should be eligible.

Second, respondents described needing to
comply with what they saw as nonsensical, in-
consistent, or impossible-to-satisfy require-
ments. When discussing the fee waiver
change, attorneys noted that the new docu-
mentation requirements did not make sense
for their largely undocumented client popula-
tion, who did not have work authorization,
and therefore could not provide tax returns to
prove their qualifying income levels. Clients
applying for VAWA or U visas because they
were victims of domestic violence may not
have access to documents kept by their abuser
or perpetrator. One attorney explained: “We
started getting responses regarding this type
of proof, such as income tax returns, will be
accepted to prove that a person’s low income.
Well, a lot of the people that we work with
don’t have Social Security numbers. Not every-
body files taxes. And that has become another
nightmare where we just had to figure out and
get creative in how we request a fee waiver
now” (Attorney B11).

Others brought up examples of inconsistent
adjudication of a form or fee waiver for mem-
bers of the same family who had the same set
of facts in their background. When they could
not satisfy these new requirements, some at-
torneys bypassed the fee waiver altogether by
using organization funds or fundraising spe-
cifically to cover these fees, or resubmitted ap-
plications with hopes of getting an adjudicator
who has more favorable discretion: “There’s a
lot of times we’ll resubmit fee waivers four or
five times hoping to get the right person be-
cause there’s nothing more we can do for it.
And so we’re killing trees but we’ll get that fee
waiver one way or another” (B16).

Attorneys also expressed frustration at re-
ceiving RFEs that asked for information already
provided in the application file, which only in-
creased application adjudication timelines.

Some respondents speculated the reason for
these RFEs was a lack of attention and care on
the part of USCIS, and others speculating this
to be an intentional tactic to slow down legal-
ization processes. Attorneys described using
clearer labeling techniques, such as Post-its
and dividers, to prevent an RFE for information
they had already submitted.

Third and perhaps most significant, re-
spondents overwhelmingly described a shift
toward more scrutiny and higher standards of
adjudication for almost all parts of the appli-
cation. As one respondent put it, “the law
hasn’t really changed, but how people read the
law is what is changing” (Attorney A06). Al-
most all attorneys reported an increase in the
number of RFEs they were receiving on sub-
mitted applications (“It’s been raining RFEs”
—Attorney B10), many of them demands for
more documentation and proof that the ap-
plicant met the underlying eligibility and re-
quirements for their visa and the accompany-
ing waivers. Large shifts in case law also meant
certain bases for applying for asylum, such as
gender-based violence or family membership,
took much more time and effort to prove eli-
gibility.

Because humanitarian status is for people
who have experienced some form of suffering,
violence, or abuse, respondents perceived the
standard for suffering to have increased during
the Trump administration. One respondent
discussed an example when a previously ac-
ceptable form of proof on the U visa’s require-
ment for severe harm was denied because the
harm did not rise to a new standard of severity:
“We have had some U visa cases denied on the
harm prong. ‘Oh it says here, the police report
says that you were thrown to the ground, but
when you were admitted to the hospital, they
noted no lacerations were noted on the form,
things like that, which makes your blood boil”
(Attorney A13).

Respondents incurred many compliance
costs to respond to these higher standards of
adjudication. First, attorneys discussed in-
creasing the amount of evidence and documen-
tation to prove an applicant met legal require-
ments, some describing it as overinclusion.
The same attorney who discussed receiving a

RSF: THE RUSSELL SAGE FOUNDATION JOURNAL OF THE SOCIAL SCIENCES



THIRD-PARTY BROKERS 145

denial because the client’s suffering was incon-
sistently documented described her organiza-
tion’s new techniques for evidence inclusion:

We're treating it much more, for example, like
a personal injury litigation case where we’re
getting documents from every provider.
Where we used to feel pretty good about,
“Here’s the emergency room the day of the
incident. You went to the emergency room
and here are the notes they made of your re-
cord, but it doesn’t make sense for us to geta
CD of your x-ray. It doesn’t make sense for us
to, you know, we don’t need to bring in your
primary care provider’s notes of your follow
up visit a week later,” things like that. And
now we do. (Attorney A13)

Second, attorneys modified their involve-
ment in the writing of clients’ affidavits and
statements. They made more effort to ensure
that clients’ narratives were written in a way
that, though still truthful to their stories, rep-
resented their qualifications and eligibility for
relief in the clearest and strongest way possi-
ble. This was often frustrating for attorneys,
many of whom strongly believed in a client-
centered model of representation that priori-
tized client decision-making and letting clients
tell their own stories. One attorney explained
in detail:

Something that’s very frustrating for us, and
extremely frustrating for clients, is [that] we
try and work on shaping narratives in a way
that makes it seem like their claim is still vi-
able despite all these recent changes and re-
cent case law that make it so that their case is
not viable. . .. For example, I have a client
who has suffered many different types of per-
secution, both gender-based persecution,
persecution from gangs, interfamily violence,
just a lot of different types of persecution.
And [many of these have] been completely un-
dercut by recent case law. And so when I'm
working with her on her case and we’re draft-
ing declarations, et cetera, she has a hard
time understanding why I am focusing on cer-
tain parts of her story and not others, espe-
cially when that doesn’t comport with what

she feels was the most traumatic to her. (At-
torney B21)

Third, attorneys changed how they seek cer-
tification from qualifying law enforcement
agencies and other government actors whose
corroboration is a required for several forms of
humanitarian status. Some attorneys were
more reluctant to seek certification from fed-
eral law enforcement because of the potential
risk of removal to their client if their applica-
tion were ultimately denied. Attorneys were
more careful to seek certification from actors
who were not only favorable toward certifying
a Uvisa or a T visa, but could provide narrative
explanations of why their client did indeed ex-
perience qualifying victimization and went
above and beyond their duty to help with inves-
tigations and prosecutions. Respondents de-
scribed conducting increased outreach and ed-
ucation to other stakeholders in this process as
necessary to create favorable certifications that
they hoped would satisfy USCIS requirements:

What can be challenging is when you have
other players that have to be involved in the
application. So for instance, you're asking for
a certification, you’'re asking for extra lan-
guage in the certification that in the past you
wouldn’t have put in there. But you’re doing
that because in your previous case [to USCIS],
you got pushback. And the law enforcement
officer’s saying, “why do you need this? I
never do this. Why should I do this now? This
doesn’t seem like a case that’s different than
anyone else.” So you're asking the officer or
the law enforcement agency to rely on you as
an advocate who’s obviously biased to edu-
cate them. . . . You have to have a lot of buy-in
and trust from like that other individual in
order to change their practice based on like
one person. (Attorney A05)

In summary, nonprofit attorneys incurred
many new compliance costs due to an influx of
new requirements, nonsensical requirements,
and higher standards of evidence for existing
requirements. All these new costs resulted in
extra time, effort, sources, and labor in the day-
to-day representation of humanitarian cases.
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PSYCHOLOGICAL COSTS

Practicing humanitarian immigration law dur-
ing this period of intense legal uncertainty was
psychologically challenging for nonprofit attor-
neys in several ways. In interviews, attorneys
articulated three new primary and related psy-
chological costs: overwork, vicarious trauma
and fear for their clients, and burnout from
feeling ineffective and inadequate.

Attorneys consistently described practicing
law during the Trump administration as char-
acterized by overwork. As illustrated, the
learning and compliance costs of the admin-
istration’s dramatic changes to immigration
law directly resulted in increased attorney la-
bor in almost all areas of their day-to-day prac-
tice. Although they emphasized that immigra-
tion law was always difficult, many respondents
were clear that this was perhaps the most dif-
ficult time in their careers: “This work has
never been easy, but it’s emotionally and kind
of mentally harder than it’s ever been” (Attor-
ney B12). Attorneys reported expending much
more resources, time, effort, and energy to
learn about new policies and comply with
their changes. Several attorneys explicitly de-
scribed feeling exhausted, pointing out diffi-
culties in balancing their personal and profes-
sional lives. Others pointed out the sacrifices
they made to continue working in this envi-
ronment, either professionally by pursuing a
much lower paid legal career, or personally,
such as not having children or a partner:
“We’re really struggling right now through
how do we respond, how do we as nonprofit
advocates who are in a nonprofit job earning
much less than we could anywhere else, be-
cause we care about the issues, how do we as
individuals feel like we’re responding to the
crisis but not burn out?” (Attorney B18).

Attorneys also expressed significant fear
and anxiety for their clients on the basis of
what they perceived to be an explicit attack on
immigrants by the administration that trans-
lated to an increased risk of removal for un-
dergoing the regularization process via hu-
manitarian status. Respondents pointed out
the administration’s anti-immigrant rhetoric
as abhorrent and dehumanizing for both their
clients as well as demoralizing for themselves
to have to fight against an immigration bu-

ADMINISTRATIVE BURDENS AND INEQUALITY IN POLICY IMPLEMENTATION

reaucracy that was, to them, quite clearly look-
ing for reasons to deny or discourage applica-
tions.

This fear was compounded by the fact that
humanitarian immigration status revolves en-
tirely around the stories of clients who had
suffered extreme forms of violence, abuse, and
suffering and that their organizations were
all nonprofit legal aids that only served low-
income and poor clients. Many respondents
recognized the difficulty clients face when
pursuing humanitarian status given the de-
mands the process places on them to retell
traumatic stories and prove to several stake-
holders that they suffered enough to be eligi-
ble. Pursuing this process in a legal environ-
ment that is actively hostile to them, therefore,
is an additional source of trauma and burden
for clients. As one attorney reflected, “Some-
thing that definitely weighs on me a lot is that
the interactions that I have with these clients
can sometimes be very triggering, and that the
irony of doing this work in this system that
is supposed to be leading them to a result of
refuge and safety, that in working in that sys-
tem and leading to that, trying to achieve that
result, is so retraumatizing to them” (Attorney
B21).

Attorneys also experienced vicarious trauma
and compassion fatigue from representing cli-
ents with intense stories of suffering, who ad-
ditionally experienced barriers to transporta-
tion, technology and communication,
childcare, income and work, and stable hous-
ing that made representation more difficult:
“This is work that is really emotionally and psy-
chologically challenging to just do over and
over and over again, especially when you’re just
giving . . . sad advice. Working with people with
mental health issues. A lot of really hopeless
sort of cases, a lot of desperation, a lot of fam-
ilies being torn apart. It can be really challeng-
ing” (Attorney A15).

Attorneys’ increases in overwork and vicari-
ous trauma were compounded by a decrease in
confidence in their knowledge and expertise as
immigration attorneys and corresponding wins
for their clients, resulting in feelings of ineffec-
tiveness and inadequacy that characterizes
burnout. As one attorney explained, the stress
of practicing law in this environment would be
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lessened if there were corresponding wins: “So
yes, they’re busy. Yes, they’re overworked. Yes,
they have a lot of demands. Yes, the stories are
difficult. Really the kernel of stress is losing
your case. So if you could be sure that you
weren’t losing your case, like you could deal
with everything else, right? Cause at the end of
the day you felt like you have some assurance.
But it’s really like, nobody likes to lose anything
and especially when someone’s relying on you”
(Attorney A04).

This combination of overwork, fear for their
clients, and feelings of inadequacy led to a de-
moralizing climate in which to practice law. At-
torneys viewed these psychological costs as
having serious implications for the health of
the immigration legal profession and their abil-
ity to attract and retain lawyers. Several respon-
dents mentioned examples of colleagues who
had taken time off or left immigration practice
altogether, or students who no longer intended
on practicing immigration law, because of psy-
chological costs: “All my attorneys tell me, ‘I'm
feeling overwhelmed, I'm feeling stressed.’
We have, network-wide, lost a lot of attorneys
because of exhaustion and stress. One came
back after a year absence, part-time. ... I re-
member one young attorney was like, ‘I started
doing this under Obama and I just can’t do
this anymore.” And she just quit, you know, she
just can’t take it. So we see that a lot” (Attorney
B07).

Those who supervised other, more junior at-
torneys or students in law school clinics ex-
pressed fears that their new colleagues would
be turned away from practicing immigration
law as a result: “[My younger staff] are afraid
they’re going to make a mistake and their client
is going to be deported. They’re afraid they
can’t predict the future. . . . They’re losing cases
they would have previously won . . . and that’s
really demoralizing” (Attorney B18).

Attorneys described several ways they and
their organizations tried to alleviate psycholog-
ical costs, ranging from institutional mental
health days away from work, creating work-
place cultures that emphasized work-life bal-
ance, helping staff access mental health ser-
vices and therapy, and giving staff more control
over their caseloads and day-to-day decision-
making.
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CASELOAD IMPLICATIONS

Legal aid attorneys in this study reported that
as they incurred the many costs of administra-
tive burdens to the humanitarian immigration
process during the Trump administration, their
capacity to effectively represent undocumented
and vulnerable immigrants seeking to regular-
ize their status decreased. This change in ca-
pacity had two main consequences: an increase
in case selectivity and a decrease in caseload
size.

First, attorneys described being more selec-
tive about which clients and clients’ cases to
represent, often preferring cases that they felt
confident could win. As respondents put it, “a
policy in this office is your case doesn’t get out
unless we think it’s going to get granted” (At-
torney A06) or “We do filter for the cases that
we’re more confident that we can be successful
on” (Attorney A14). The dramatic nature of the
Trump administration’s immigration policy
changes reversed attorneys’ long-standing un-
derstandings of which immigrants could and
feasibly would be successful under existing le-
galization strategies based on humanitarian
status. Their assessment of which cases could
be successful also became higher stakes due to
policy changes that dictated denied cases be
referred to removal proceedings. This attorney
discussed an example when a potential client
had a weak VAWA case and her team deliber-
ated whether to represent the client, ultimately
deciding not to because of the risks under the
administration of the time:

Do we support this person in trying to obtain
this relief, even though we know it’s not going
to get granted, and that it very well could re-
sult in them being put in proceedings?. .. Do
we just look at our resources and say this isn’t
a case where we could put our very limited
resources into? And we just decided on the
latter. . . . But I think that could have been a
little bit of a different conversation before. I
think it could have been like, “Well, it might
be worth a try, and we’ll see what happens.”
... And we also talked about, “Maybe you
should wait and see if there is a change in the
administration. There might be some differ-
ent options, and it might be safer to do this.”
(Attorney A18)
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Others described explaining the risks to cli-
ents and managing clients’ expectations in a
way that led them to not go forward with an
application:

Iwould sit down with the person and I would
say, “Here are the facts, here are the numbers.
You're one of several hundred thousand peo-
ple applying for [ten] thousand U visas and
this fact in your biography makes it less likely
youwill getit. And if you get it and are denied,
you will basically just raise your hand and call
the attention of immigration enforcement to
you. Do you want to proceed?” And if the per-
son says yes, then I will absolutely pro-
ceed. .. .I've not had a person say yes yet. (At-
torney A13)

To adjust their legal practices to accommo-
date the psychological costs incurred during
this period, attorneys also reported allowing
more control and freedom for individual attor-
neys when it came to selecting cases to repre-
sent. This meant that some attorneys selected
cases that they felt confident representing and
excluded cases they did not feel they could rep-
resent well; others selected cases where they
had a personal affinity for or an interest in spe-
cific legal issues. Often this meant selecting
cases that were a bit easier to represent, that
had less of an emotional or traumatic weight
on the attorney, or that could be completed in
a more predictable manner. One respondent
gave an example of a case her organization de-
clined to take because of their lack of capacity:

We had a consult last week of an asylum case
that was probably going to include an ex-
tended family that included like twelve peo-
ple that was going to be at least eight different
asylum applications. And it was just like, we
justdon’t have the bandwidth to do it. So that
also feels frustrating, of like just looking at a
case and doing some mental math of like, tak-
ing this case means X fewer other cases that
you can take. So we’re constantly making
those decisions and it never feels satisfying.
(Attorney B18)

Second, attorneys described a decrease in
overall caseload size despite an increase in per-
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ceived demand and need. They consistently
identified the increase in learning and compli-
ance costs as increasing the amount of time,
effort, and energy spent on each case. Not only
did it take more time to learn about new
changes to the law and how to respond, but
they also invested more time to ensure compli-
ance with new requirements and responded to
more RFEs that drew out case timelines. Sev-
eral respondents illustrated this point by esti-
mating changes in how attorneys’ hours per
case had increased: “Because every single case
type has gotten more difficult across the board,
what’s happened is we can’t serve as many peo-
ple because a case that previously would’ve
taken fifteen hours of attorney time is now tak-
ing twenty hours of attorney time. Five hours
of attorney time is now eight to ten hours of
attorney time. So you know, if I could have had
120 cases before, now I can only have ninety to
a hundred. So there’s a greater need and there’s
less ability to serve” (Attorney B07).

The unpredictability of case outcomes due
to these costs also meant that attorneys often
advised clients to apply for multiple forms of
relief, if they were eligible, in case one form
failed or one visa’s processing timelines were
unbearably long. This also decreased the total
number of clients they could serve. “Before
[this administration], you will come in for a
consult and I will be able to tell, well these are
your options. We can do one. Because in time
wise, it’s better. You’re going to get better ben-
efits, you're going to get a green card versus a
work permit. Now we are doing one client
might have four cases with us if they’re eligible
because we don’t know which one is going to
stick” (Attorney A06). Further, new activities,
such as staying abreast of frequent legal
changes or needing to fundraise to cover fee
waivers, all took staff time that decreased the
amount of time spent on representation. As a
result, these costs decreased the size of casel-
oads for attorneys.

The potential implications of attorneys’
making caseload changes in response to their
increase in administrative burden costs are
twofold. First, by targeting costs at immigra-
tion attorneys, the federal government poten-
tially reduces the number of immigrants seek-
ing to regularize their status. Although
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attorneys in this study did not provide specific
numbers regarding their caseloads and how
that changed over the years, almost every attor-
ney reported decreasing their caseloads during
this period, implying that they represented less
applicants overall.

Second, the composition of who makes legal
status claims and the content of their claims
also changes. Even though attorneys discussed
the potential deterrent effect of the administra-
tion’s policy changes and slow adjudication
timelines, they still represented many people
who decided to go forward with their claims.
Who makes those claims, then, potentially dif-
fered during the Trump years. As attorneys be-
came more selective, they reported shying away
from difficult or complicated claims, including
those by clients with criminal backgrounds,
nonlinear narratives, and less robust access to
evidence and documentation for their suffer-
ing. Attorneys were very aware of cultural nar-
ratives of immigrant deservingness that were
explicitly and implicitly expected of all appli-
cants and especially of immigrant victims. Dur-
ing the Trump administration, they reported
feeling even more pressure to help their clients
adhere to these cultural narratives. Some attor-
neys went out of their way to secure law en-
forcement corroboration that their clients were
helpful in investigations and prosecutions even
if it was not formally required. For clients with
“messy” backgrounds (Lakhani 2013), some at-
torneys felt less confident in their ability to ex-
plain or represent them in a favorable light be-
cause they perceived adjudicators who had an
“aim to deny” (Attorney A05) applicants. This
was especially concerning in areas where adju-
dicators had a lot of discretion to assess
“squishy” (Attorney A04) requirements such as
good moral character or the bona fides of a
marriage.

Attorneys also saw potential consequences
for the larger universe of humanitarian claims
because they felt pressure to meet higher stan-
dards of adjudication. Some discussed how
over-including evidence, including materials or
information that USCIS did not necessarily re-
quire, could potentially raise the bar for adju-
dicators’ expectations. They struggled with
how to balance their responsibility to their cli-
ent and their responsibility for the overall legal
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bar and unrepresented immigrants: “It is crazy
that a pro se [unrepresented] applicant would
be forced to articulate a legal rationale for what
his particular social group is. That’s like a
purely legal concept for which you need legal
training, essentially. But I can’t be afraid—I
still, as an attorney, have to fully articulate a
particular social group for the clients whom
I'm representing. And I can’t not do that out of
a fear that it is negatively raising the bar on pro
se applicants” (Attorney B18).

DISCUSSION AND CONCLUSION

Because legal claims are difficult to navigate
without lawyers and lawyers are usually expen-
sive, poor and low-income immigrants often
depend on nonprofit legal services organiza-
tions to understand whether they are eligible
for legal status and apply for status from US-
CIS. From their perspectives, however, legal aid
providers experienced a simultaneous increase
in both demand for their services and the costs
of administrative burdens during the Trump
administration—an outcome they perceived as
intentional, anti-immigrant policymaking
(Herd and Moynihan 2018; Peeters 2020). The
many learning, compliance, and psychological
costs they incurred during this period forced
many to simultaneously decrease their casel-
oad size and pivot away from more difficult and
complex cases to ensure ethical, quality repre-
sentation (Cartwright et al. 2020). This meant
representing both fewer people and also people
with “easier” cases, excluding many people
with viable but difficult claims as a result. The
decisions third-party actors feel forced to make
to mitigate the burdens they themselves face
when helping low-income clients overcome ad-
ministrative burdens have important conse-
quences for their ability and capacity to serve
their clients and fulfill their important mis-
sions, affecting the already tenuous safety net
of nonprofit organizations on which the poor
depend (Heinrich et al. 2022).

Many members of the immigration legal bar
have raised the potential long-term conse-
quences to the profession as a result of these
costs (Cartwright et al. 2020; Harris and Mel-
linger 2021). One legal scholar conducted a sur-
vey of more than seven hundred asylum attor-
neys and found high rates of burnout and
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secondary trauma among them; she and her
coauthor concluded that these high rates are a
serious concern for a profession whose ability
to provide effective, zealous representation for
often already vulnerable clients depends on
their own well-being (Harris and Mellinger
2021). As long as navigating the immigration
system and processes for claiming status and
achieving safety for many immigrants depends
on their access to lawyers, especially nonprofit
lawyers, the health and wellness of the immi-
gration bar is of utmost importance.
Assuming that the federal government is in-
vested in improving the efficiency and effective-
ness of the immigration system, policymakers
should lessen administrative burdens not only
on attorneys, but also on all parties within the
system, including immigrants themselves and
immigration bureaucracies. Efforts to increase
representation for immigrants, such as univer-
sal representation models (Vera Institute for
Justice 2021), cannot be done without increas-
ing the number of attorneys and cannot resem-
ble underfunded public defense systems in the
criminal legal system that have their own strug-
gles with client selection and caseload size (Van
Cleve 2017). The government should undo the
institutional knots that characterize the cur-
rent immigration system by simplifying admin-
istrative processes, engaging in communica-
tion and transparency, and generally striving to
make the immigration process less onerous so
that immigrants do not depend on attorneys to
navigate every step of the way for fear of costly
reverberations. Increasing administrative bur-
dens in ways that also increase fear in immi-
grants (Moynihan, Gerzina, and Herd 2021)
should be avoided as to not spike immigrants’
understandable demand in legal services.
Future research can examine the adminis-
trative burdens of the immigration system and
its impact on third-party brokers in additional
ways. First, as noted, I conducted interviews
with immigration attorneys who considered
their two jurisdictions to be among the most
favorable environments in which to practice
immigration law. What are the impacts of the
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immigration administrative burdens regime in
areas where the political and legal services en-
vironment is dramatically different? Scholars
have examined the variable concentration of
immigrant legal service providers across the
United States, where rural areas and certain
geographic areas have fewer providers (de Leon
and Roach 2013; Ryo and Peacock 2019; Yasenov
et al. 2020). Organizational capacity and pres-
sures may look different based on providers’
geographic jurisdictions and political climates.
It is possible that nonprofit attorneys in unfa-
vorable areas with already strained caseloads
did not feel the impact of this administrative
burdens regime as much as the attorneys in
this study did. Future comparative work could
shed light on how an administrative burden re-
gime of this nature has varied effects.

Second, how rapidly do these administrative
burdens disappear with administration
change? Many attorneys in this study noted it
may take years to undo the impact of these bur-
dens because the sheer number and scope of
policy changes alone during the Trump years
means progress may be slow.* They also per-
ceived these changes to be quite intentional on
part of the Trump administration, coalescing
in both formal and informal policy and agency
practices (Peeters 2020). Indeed, advocates, re-
porters, and others have covered how little the
Biden administration has overturned in its first
year in office (Chishti and Bolter 2022; Kanno-
Youngs 2022; Rampell 2022). Future work
should examine the continuity and stickiness
of administrative burdens over time. For in-
stance, what prevents a new administration
from undoing a previous administrative bur-
dens regime, or doing so quickly? How inten-
tionally is the current administration acting to
undo this regime? Further, if the Biden admin-
istration can reverse the majority or a meaning-
ful number of the previous administration’s
changes to immigration law and policy, how
long until the attorneys in this study feel those
effects in a way that changes their representa-
tion capacity? If this regime is even possible to
reverse, what is the long-term impact on the

4. The Immigration Policy Tracker, which counted 1,059 immigration policies during the Trump administration,
is also tracking those that have been overturned during the Biden administration. As of January 9, 2023, 746 are

fully in effect.
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quantity and composition of immigrant clients
who get legal representation over the many
years under which it was in effect?

How nonprofit immigration attorneys have
incurred the costs of the Trump administra-
tion’s administrative burdens regime and the
consequences of those costs provide a compel-
ling case for understanding the role of admin-
istrative burdens on third-party brokers, par-
ticularly third-party actors who determine
which clients receive needed resources and rec-
ognition or a chance to proceed down a par-
ticular institutional process. People depend on
third-party brokers for institutional access in
other arenas as well, such as independent abor-
tion funds who provide resources and assis-
tance to abortion-seekers in states with re-
stricted abortion access or other areas of civil
legal aid in which access to legal representation
is not guaranteed, such as in eviction or family
courts. Applying an administrative burdens
framework to past and future studies of street-
level bureaucrats in a variety of settings can
shed light on how burdens can be an addi-
tional mechanism of inequality among clients’
access to services or help.
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