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Despite growing interest in bail and pretrial detention among both academic researchers and policymakers,
systematic research on pretrial release remains limited. In this article, we examine bail and pretrial release
practices across seventy-five large U.S. counties from 1990 to 2009 and look at the contextual correlates of
bail regime severity. We find tremendous intra-county variation in bail practices, as well as a nationwide
decline in the use of nonfinancial release and doubling of bail amounts during this period. This variation is
not accounted for by differences in case composition across jurisdictions or over time. Patterns of bail prac-
tices are associated with political, socioeconomic, and demographic factors, however. Implications of these
findings for future research on bail and pretrial detention are discussed.
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Pretrial detention and release are an important
but often overlooked source of inequality in the
criminal justice system. Two of every three jail
inmates in the United States—20 percent of the
total incarcerated population—are being held
in pretrial detention (Minton and Zeng 2015).
These approximately half a million people have
been arrested but not yet convicted of a crime.
The burden of detention does not fall evenly
on the unconvicted population, however. Black
men are significantly more likely than white

men to be arrested without engaging in illegal
activity (Weaver, Papachristos, and Zanger-
Tishler 2019). And once in custody, the over-
whelming majority of pretrial detainees remain
behind bars because they are unable to pay for
the bail needed to secure their release (Phillips
2008). Yet research also shows that detention
has considerable collateral consequences.
Studies find that pretrial detention fuels fur-
ther inequality in criminal justice outcomes
(Stevenson 2016; Sacks and Ackerman 2014;
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Lowenkamp et al. 2013a; Phillips 2008; Wil-
liams 2003), increases recidivism (Gupta, Hans-
man, and Frenchman 2016; Heaton, Mayson,
and Stevenson 2016; Lowenkamp et al. 2013b),
and undermines the socioeconomic stability
of detainees and their families (Dobbie, Goldin,
and Yang 2016; Comfort 2016). Although re-
formers from across the political spectrum
have drawn attention to the inequity of this ap-
proach (Harris and Paul 2017), research on the
subject remains limited. Despite the size and
impact of this system, we know surprisingly
little about the bail practices that govern pre-
trial detention and release.

Existing work on bail and pretrial detention
focuses almost exclusively on features of indi-
vidual cases, looking either in-depth at single
jurisdictions or with a broad national sweep to
determine how case characteristics shape rel-
evant outcomes. In this article, we shift the fo-
cus to consider instead how the varied social,
political, and organizational contexts in which
cases are processed are associated with pat-
terns of bail and pretrial release. To do this, we
look at systematic variation in pretrial practices
across time and place. Drawing on the National
Archive of Criminal Justice Data State Court
Processing Statistics (SCPS) series, we examine
variation in bail regimes across the seventy-five
largest counties in the United States between
1990 and 2009. We then look at the contextual
correlates of bail regime severity, considering
how case composition, organizational features,
politics, economic conditions, and demo-
graphic factors relate to bail-setting practices.

Our analysis reveals considerable variation
in pretrial release practices both across the
country and over the nearly twenty-year period
captured in our data. During this period, coun-
ties came to rely increasingly on money bail to
determine pretrial release for defendants, while
the average (inflation adjusted) cost of bail
nearly doubled. This shift toward increasing
use of money bail aligns closely with the
broader shift toward increasing imprisonment
over the same period (Western 2006). Further,
given that the burden of arrest falls unevenly
across racial categories, that the ability to meet
money bail is sharply graded by class, and that
pretrial detention is likely to have negative con-
sequences for individual and family well-being,

this shift in practices is also likely to have in-
creased inequality in multiple domains.

Specific counties, meanwhile, vary consider-
ably, both in the rates at which they use money
bail to determine release and in the amounts
at which that bail is set. With few exceptions,
however, individual case characteristics do lit-
tle to explain variation in either time or place.
Indeed, our analysis suggests that we would ex-
pect more between-county variation in pretrial
practices than we see given between-county
variation in case characteristics. We do find,
however, that patterns of bail outcomes are as-
sociated with county- and state-level factors.
Higher proportions of African American resi-
dents, non-Democrats in the district attorney’s
office, higher state-level income inequality, and
Republican governors were all associated with
lower levels of nonfinancial release. Higher un-
employment rates, non-Democrats in the dis-
trict attorney’s office, Republican governors,
and elected judges were all associated with
higher bail amounts.

Together, these findings reveal important
sources of inequality in criminal justice con-
tact. They document real differences in bail and
release practices over time and across jurisdic-
tions, and they show how local regimes of pre-
trial practices vary along with the social, po-
litical, and economic contexts in which they
operate. By highlighting the regimes that pro-
duce this inequality, these findings also point
to explanations that extend beyond differences
in individual detainees to consider instead
what drives the choices local jurisdictions make
about how to manage the pretrial process.

BACKGROUND

Aswith many aspects of its carceral system, the
United States is a global outlier in how it man-
ages pretrial detention. Officially, the U.S. Con-
stitution outlines a system of bail in which per-
sons awaiting trial may deposit money or
property as collateral to ensure they appear in
court. As long as defendants do not fail to ap-
pear, their bail should be returned. In practice,
however, most people turn to commercial bail
bonds to secure pretrial release, paying a reg-
istered bail agent a nonrefundable fee (usually
10 percent of the bail amount) to purchase a
surety bond. The United States and the Philip-
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pines are the only two countries in the world
that allow this practice (Devine 1991).

Actual bail amounts are determined by a
number of factors. Judges and magistrates may
consider a defendant’s criminal history, ties to
the community, or the circumstances of the al-
leged crime (Spohn 2009). Many jurisdictions,
however, rely on bail schedules that base
amounts largely on criminal charges. These
schedules vary a great deal across state and
county lines, and judges and bail magistrates
sometimes maintain considerable discretion
even when such schedules are used. Yet court
officials need not set financial bail on a case at
all. Bail may be denied if a person is considered
excessively dangerous or likely to flee, and a
person considered less risky may be released
under supervision conditions or with a promise
to appear for subsequent court dates.

Both the decision to set money bail and the
amount at which bail is set are important de-
terminants of pretrial detention and release.
Research suggests that bail amount is among
the most important predictors of the length of
pretrial detention (Phillips 2007, 2008; Cohen
and Reaves 2007). Even small amounts of bail
may keep many people behind bars. One study
finds that only one in eight defendants nation-
wide (12.5 percent) can secure pretrial release
when bail is assessed at $50,000 or more, and
that number only grows to nearly five in eight
(60 percent) when bail is assessed at $5,000 or
less (Beck, Bonczar, and Gilliard 1993). While
higher bail amounts are thus an important de-
terminant of pretrial detention, many indigent
defendants are only able to access pretrial free-
dom if they are granted release on nonfinancial
terms.

The implications of bail decisions can be
serious for defendants. In addition to the im-
mediate consequence of incarceration, a small
but growing body of research finds that pretrial
detention has a number of collateral conse-
quences for detainees. Studies find that pretrial
detainees are more likely to be convicted (Ste-
venson 2016), receive harsher sentences (Sacks
and Ackerman 2014; Lowenkamp et al. 2013a;
Phillips 2008; Williams 2003), and have higher
rates of recidivism (Gupta, Hansman, and
Frenchman 2016; Heaton, Mayson, and Steven-
son 2016; Lowenkamp et al. 2013b) than similar
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defendants who are granted pretrial release.
Evidence also suggests that pretrial detention
is associated with decreased employment and
loss of government benefits (Dobbie, Goldin,
and Yang 2016). Indeed, even short periods of
detention can create considerable instability,
because people can quickly lose jobs, housing,
and custody of their children while detained.
Short-term incarceration can also put great
strain on families, extending the consequences
of this disruption well beyond individual de-
tainees (Comfort 2016). Indeed, the financial
and logistical burdens of securing bail often
fall disproportionately on partners and other
female caregivers (Page, Piechowski, and Soss
2019).

Yet though bail and pretrial detention have
important consequences for inequality within
the criminal justice system and for subsequent
socioeconomic stability, we know little about
patterns of inequality in bail and pretrial re-
lease practices. One important exception is a
report from the Bureau of Justice Statistics that
examines change over time in bail and pretrial
detention in large U.S. counties. The report
documents a nationwide shift from nonfinan-
cial release to the use of surety bonds in the
late 1990s (Cohen and Reaves 2007). This em-
pirical analysis highlights the growing use of
financial practices that disadvantage low-
income defendants and put additional strain
on their families, but it provides no explanation
for the trend. And because it pools data from
across the country, it provides no information
about geographic differences in bail and pre-
trial patterns. Indeed, because research on bail
and pretrial detention tends to look either in-
depth at single jurisdictions or broadly at na-
tional trends, we know very little about the
breadth or variety of bail and pretrial release
systems at work across the United States at any
given time.

Research on other criminal justice outcomes
suggests that criminal case processing can vary
widely by time and place, however. The sub-
stantial over-time variation in incarceration is
very well documented (Garland 2001; Western
2006; Wakefield and Uggen 2010). But, there is
also evidence of geographic variation. Bruce
Western, for example, shows that although in-
carceration rates are historically unprece-
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dented in the United States as a whole, states
actually vary considerably in the rates at which
they imprison people (2006). Whereas in 2003
Louisiana had an incarceration rate of 801 per
hundred thousand residents, Maine’s rate was
only 149 per hundred thousand. A number of
studies similarly find systematic differences in
sentencing across county lines (Johnson 2006,
2005; Fearn 2005). Studies of geographic differ-
ences in pretrial detention, however, have been
limited to juvenile offenders. Barry Feld shows
that juveniles in Minnesota are detained at
higher rates in urban counties than suburban
and rural ones, a difference he suggests results
from local preferences for the use of formal
versus informal social control (1991). Although
pretrial detention of juveniles is quite rare and
does not rely on the system of money bail so
central in adult corrections, this work does sug-
gest that systematic variation in pretrial prac-
tices may exist across counties.

This study explores patterns of bail and pre-
trial practices across time and place and con-
siders the individual and contextual factors
associated with variation in each. The over-
whelming majority of research looking specif-
ically at bail and pretrial detention focuses on
the impact of individual case characteristics on
pretrial outcomes, but research on other as-
pects of criminal case processing suggests a
variety of contextual factors that may affect
these practices as well. The following section
reviews this research and outlines possible de-
terminants of bail and pretrial practices.

DETERMINANTS OF BAIL AND

PRETRIAL PRACTICES

We next review existing research on the deter-
minants of bail and pretrial practices. We begin
with a look at the literature on individual de-
terminants of pretrial outcomes, then turn to
research on other aspects of criminal case pro-
cessing for insights into contextual factors that
may shape the pretrial process.

Individual Case Characteristics

Most systematic research on determinants of
bail and pretrial detention focuses on the sa-
lience of individual case characteristics for
pretrial outcomes. This work is interested pri-
marily in the extent to which outcomes are in-
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fluenced either by official legal criteria or by
extralegal characteristics that might reflect dis-
criminatory decision-making. Studies consis-
tently show that legally relevant factors are im-
portant determinants of pretrial outcomes.
Severity of charges and criminal history are
particularly strong predictors of bail amount,
pretrial release, and pretrial detention (Gold-
kamp and Gottfredson 1985; Cohen and Reaves
2007). Other characteristics that judges are le-
gally allowed to consider, such as community
ties, help predict pretrial outcomes as well (Pe-
tee 1994; Spohn 2009).

Yet considerable work also finds that extra-
legal factors play an important role in bail and
pretrial release. Most of this research focuses
on race and sex and finds that pretrial deten-
tion is more common for defendants who are
black or Hispanic (Spohn 2009; Cohen and
Reaves 2007; Leiber and Fox 2005; Katz and
Spohn 1995) and for those who are men (Spohn
2009; Katz and Spohn 1995). Other studies con-
sider the specific components of pretrial deten-
tion in more detail. Stephen Demuth and Traci
Schlesinger each find that black and Hispanic
defendants are less likely to be granted nonfi-
nancial release and more likely to receive
higher bail amounts, controlling for other rel-
evant predictors (Demuth 2003; Schlesinger
2005). Studies similarly find that bail amounts
are higher for male defendants (Demuth and
Steffensmeier 2004; Katz and Spohn 1995).

Given the abundance of research finding
that individual-level case characteristics play
an important role in pretrial outcomes, it is
possible that variation in the composition of
cases could drive variation in bail and pretrial
release decisions. If the legal characteristics of
individual cases and demographic characteris-
tics of individual defendants are important de-
terminants of pretrial decisions, then patterns
of bail and pretrial release may simply reflect
the cases processed at a given time and place.
Variation over time or across jurisdiction would
then result from changing case composition
from year to year or across county lines.

Organizational Context

Organizational features may also play an im-
portant role in bail and pretrial release prac-
tices. A sizable literature argues that daily con-
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cerns about organizational efficiency and
practical constraints drive many of the deci-
sions made by courtroom officials (Eisenstein,
Flemming, and Nardulli 1988; Dixon 1995).
Studies find evidence that such constraints
shape criminal case outcomes. Jeffrey Ulmer
and Brian Johnson find that caseload pressures
help predict differences in sentencing across
Pennsylvania counties, for example, and John-
son finds separately that caseload pressures
similarly affect rates of downward departures
(Ulmer and Johnson 2004; Johnson 2005).
These findings suggest that the relative pres-
sure on courts to efficiently process heavy case-
loads shapes the decisions prosecutors and
judges make about criminal case processing.

A pair of older studies suggest that similar
practical considerations might shape pretrial
decisions as well. Comparing pretrial practices
in Detroit and Baltimore, Roy Flemming finds
that the availability of resources, and particu-
larly the availability of space in local jails, is a
critical factor in bail policy (1982). Crowded
jails increased the likelihood of pretrial release,
while excess jail space resulted in more puni-
tive pretrial detention practices. Jeffrey Roth
and Paul Wice similarly find that the occupancy
rate of local jails influenced the conditions set
for pretrial release in Washington, D.C. (1980).
This work suggests that judges consider jail
crowding when making decisions about bail,
pretrial detention, and release. When jail space
is limited, that space may be reserved for the
most serious offenders. Jail capacity and occu-
pancy rates may create practical constraints on
bail and release decisions, and differences in
the availability of jail beds may thus affect dif-
ferences in patterns of bail setting and pretrial
release practices.

Political Context

Research suggests that the political context in
which cases are processed may affect outcomes
as well. Concerns about law and order have fre-
quently been at the center of American elec-
toral politics in recent decades, and politicians
have repeatedly appealed to voters by promis-
ing to be tough on crime (Helms and Jacobs
2002). While Democrats and Republicans have
both made these appeals, and both parties have
been complicit in the expansion of the U.S. car-

ceral system (Gottschalk 2014), there do appear
to be meaningful partisan differences in crim-
inal justice policies and outcomes. Republican
political leaders have spent more than Demo-
crats on police, courts, and corrections (Cal-
deira 1983; Davey 1998; Jacobs and Helms 1999).
Republican strength at the state and national
levels is also associated with higher rates of in-
carceration (Jacobs and Helms 1996, 1997; West-
ern 2006). Local partisan preferences may also
shape sentencing outcomes. Ronald Helms and
David Jacobs find that courts embedded in con-
servative communities produced more sentenc-
ing disparities, with longer sentences issued
for African Americans and for men (2002).

Political context is likely to affect bail and
pretrial detention practices in one of two ways.
First, it may shape the discretionary decisions
of local officials. District attorneys and judges
are often elected and accountable to local vot-
ers. A conservative electorate may therefore
select candidates with more punitive orienta-
tions, and officials may consider local prefer-
ences when making discretionary decisions
about setting bail or allowing pretrial release.

But partisan politics may also shape policies
that affect pretrial outcomes. Elected officials
may pass laws that set bail schedules, regulate
the commercial sale of bail bonds, or affect the
funding of pretrial services agencies that fa-
cilitate the use of nonfinancial release. Such
policies may be shaped by pro-business parti-
san politics as much as partisan preferences
for tough on crime approaches. Indeed, the
conservative American Legislative Exchange
Council has worked with Republican state law-
makers to pass laws strengthening commercial
bail bonds by undermining pretrial service
agencies, organizations that facilitate pretrial
release largely at the expense of bail industry
profits (NAPSA 2009). All of these policies could
affect the amounts at which bail is set and the
extent to which detainees are released or de-
tained pretrial.

Socioeconomic Context

Socioeconomic context may also play a role in
bail and pretrial detention. Social control
scholars argue that criminal justice policies are
not used merely to control crime, but also more
broadly to manage unruly populations that
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might pose a threat to broader social order. Be-
cause of this, criminal punishment is directly
related to economic conditions.

One line of research in this area considers
the relationship between unemployment and
criminal punishment. In 1939, Georg Rusche
and Otto Kirchheimer laid out an early and in-
fluential argument, proposing that punishment
historically grows harsher amid labor surpluses
and milder when that surplus shrinks (2003).
Later scholars have suggested that in a modern
capitalist system the state uses incarceration
to neutralize the threat posed by unemployed
workers, who have a particular propensity to
become unruly and disrupt the status quo
(Spitzer 1975; Box and Hale 1992). This argu-
ment has some empirical support. Studies have
found that unemployment rates are related to
rates of incarceration independent of the ef-
fects of crime (Chiricos and Delone 1992; Yeager
1979; Lessan 1991). Stewart D’Alessio and Lisa
Stolzenberg also find evidence that this argu-
ment may apply to pretrial outcomes (2002).
They find that unemployed defendants have a
substantially higher probability of pretrial de-
tention in cities with high unemployment rates
and argue that the unemployed population
only poses a threat that warrants detention in
the context of broader economic decline. This
finding suggests that unemployment rates may
prompt bail-setting patterns that make it
harder to secure pretrial release.

But punishment may also be related to eco-
nomic inequality itself. Scholars have argued
that the wider social distance between mar-
ginal populations and criminal justice decision-
makers may lead to more punitive outcomes
for members of marginal groups (Bridges and
Crutchfield 1988). Income inequality may re-
flect social disadvantage better than unemploy-
ment alone. Indeed, Western and his col-
leagues show that though recent incarceration
trends in the United States bear little associa-
tion with actual crime, they do track closely
with income inequality. Income inequality may
drive more punitive pretrial decisions as well
(2004).

Demographic Context
Last, considerable research finds that criminal
justice outcomes may be affected by a jurisdic-

tion’s racial composition. Most studies explain
this relationship in terms of racial threat. Mi-
nority or racial threat occurs when a majority
white population perceives a threat from the
size of a racial or ethnic minority group. Some
scholars suggest that this threat stems from
concerns that minority groups will challenge
the dominant group’s economic and political
dominance (Blalock 1967). More recent work,
however, suggests that it arises from the white
majority’s association of large minority popu-
lations with crime (Bontrager, Bales, and Chiri-
cos 2005). In either case, empirical evidence
supports the racial threat theory. Studies have
found that black population size in particular
is linked to several criminal justice outcomes,
one of which is higher rates of imprisonment
(Myers and Talarico 1987; Britt 2000; Weidner,
Frase, and Schultz 2005) and with longer sen-
tences (Wang and Mears 2015). Less work con-
siders other minority groups, although Xia
Wang and Daniel Mears find that larger His-
panic populations increase the decision to in-
carcerate (2015).

One study does look at whether racial threat
accounts for decisions about bail and pretrial
release. Marvin Free compares racial dispari-
ties in pretrial outcomes across jurisdictions
with different size minority populations, and
finds a curvilinear relationship between popu-
lation size and disparate outcomes (2004). The
data underlying this finding comes largely from
the 1970s—a very different era in criminal case
processing—but the analysis nevertheless sug-
gests that racial threat may continue to shape
bail and pretrial release decisions. In jurisdic-
tions where white majority populations feel
threatened by the size of nonwhite groups, of-
ficials may be more likely to embrace bail and
pretrial release policies that increase pretrial
detention.

CONTRIBUTIONS
Despite growing interest in bail and pretrial de-
tention among both academic researchers and
policymakers, systematic research on pretrial
release practices remains limited. This study
contributes to knowledge of this important but
relatively understudied topic in two ways.
First, we address the surprising lack of sys-
tematic information about the bail practices
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that govern pretrial detention and release by
providing an empirical description of bail set-
ting patterns both over time and across major
U.S. counties. Because most research on bail
and pretrial detention focuses on single loca-
tions or collapses geographic differences in na-
tional data, we know little about whether and
how pretrial practices vary in the United States.
Mapping the contours of this variation is thus
an important empirical contribution in itself.

Second, we provide insight into the contex-
tual correlates of bail regime severity. Much of
what we know about variation in pretrial prac-
tices comes from studies that focus exclusively
on the influence of individual case character-
istics. We assess the relative importance of
these characteristics for explaining variation in
bail and pretrial release over time and across
places. But we also draw on a wide range of lit-
erature to consider how the larger organiza-
tional, political, economic, and social context
in which cases are processed may shape bail
and pretrial release decisions. In this way, we
shift the focus from individual-level determi-
nants of pretrial outcomes to look instead at
how policy choices, and the factors that influ-
ence them, shape patterns of pretrial detention
and release across the country.

DATA AND METHODS

In the following section, we describe the pri-
mary individual-level data that we use in our
analysis, the State Court Processing Statistics
(SCPS), and then detail our construction of
state- and county-level variables that we merge
to the SCPS. We then describe our analysis
plan.

State Court Processing Statistics

We primarily draw on individual-level data
from the SCPS. The SCPS were compiled bian-
nually by the Bureau of Justice Statistics from
administrative criminal justice records in a
sample of the seventy-five largest counties by
population. These counties include more than
one-third of the United States population and
half of all reported crimes (ICPSR 2016). In a
given year, forty of the seventy-five counties are
sampled based on a four-strata and two-stage
design. First, the counties are allocated to four
strata based on the number of filings. The ten
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counties in the first strata are selected with cer-
tainty; those in the second, third, and fourth
strata are selected at random with decreasing
probability of selection by strata. Second, de-
fendants within counties are sampled by select-
ing from all felony cases filed in May of the
survey year and, depending on the number of
filings, either taking a week’s worth of cases
(strata 1), two weeks (strata 2 and 3), or the full
month (strata 4). The resulting individual-level
data include detailed information on arrest
charges, demographic characteristics, criminal
history, pretrial release and detention, adjudi-
cation, and sentencing. We pool the available
waves of the micro-data, covering the years
1990, 1992, 1994, 1996, 1998, 2000, 2002, 2004,
2006, and 2009. Unfortunately, no data in this
series is available after 2009.

We merge this data with county-year-level
information on several measures designed to
capture the contextual processes that may
shape pretrial release. These measures and
their sources are described in the following sec-
tion.

Key Variables

We first describe our three key dependent vari-
ables that capture the severity of pretrial deten-
tion practices and then detail the individual-
level measures of demographics, case charges,
and prior criminal justice history that we draw
on from the SCPS. Finally, we detail the county-
level measures that we have assembled from a
variety of data sources.

Pretrial Detention
We construct three dependent variables that
capture the severity of pretrial detention prac-
tices. First, we code whether a defendant is
granted nonfinancial release. Defendants who
receive nonfinancial release are coded as 1, and
respondents who receive financial release or
who are held on bail are coded as 0. Respon-
dents who are granted emergency release, who
are denied bail, whose release conditions are
unknown, who are detained for unknown rea-
sons, or whose cases are closed (7 percent of
cases) are coded as missing.

Second, we measure the amount of bail for
respondents who have bail set (and are either
held on bail or released having made bail). We
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inflation adjust the amount of bail to 2012 dol-
lars using the CPI-U series and set bail values
above the 99th percentile (approximately
$800,000) to missing. Respondents in other re-
lease categories are set to missing values.

Third, we recode our measure of the amount
of bail, by imputing $0 values for respondents
who are granted nonfinancial release rather
than setting these respondents to missing.
Here too, we set bail values above the 99th per-
centile (approximately $600,000) to missing.
Respondents in the residual release categories
are set to missing.

Case-Level Predictors

We code three sets of case-level characteristics
from the SCPS data: demographics, charges,
and prior criminal justice contact.

Demographics We code a dichotomous vari-
able for gender equal to 1 if defendants are
male. We include a continuous measure of age
in years, setting ages greater than ninety to
missing. We categorize defendants in terms of
race-ethnicity as being white, non-Hispanic;
black, non-Hispanic; Hispanic of any race; and
other race, non-Hispanic.

Charges We construct a fifteen-category vari-
able that captures the most series-specific cat-
egory of arrest charge, distinguishing murder,
rape, robbery, assault, other violent crime, bur-
glary, larceny-theft, motor vehicle theft, forgery,
fraud, other property offense, drug sales, other
drug offense, weapons offense driving related,
or other public order. Although the dataset in-
cludes only those with felony charges, we also
adjust for an indicator of whether the adjudica-
tion charge was ultimately a felony or a misde-
meanor.

Prior Criminal Justice Contact We construct a
number of measures that capture defendants’
prior involvement with the criminal justice sys-
tem. First, we code if the defendant had an ac-
tive criminal justice status at arrest, a measure
of whether the defendant had any prior arrests,
and a measure of whether the defendant had
any prior failures to appear. All are coded as di-
chotomous variables. We also construct a mea-
sure of the severity of any prior convictions
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coded 0 for those with none, 1 for those with
misdemeanors, and 2 for those with a felony.
Finally, we include a measure of the number of
prior convictions that ranges from 0 to 10 (where
10 is inclusive of those with more than 10).

Contextual Predictors

Organizational Context We construct a mea-
sure of the county jail occupancy rate using
data from the Bureau of Justice Statistics’ An-
nual Survey of Jails. We divide the average daily
population of jail facilities located in the
county each year by the capacity of those jail
facilities to derive the jail occupancy rate for
each of the county-year observations repre-
sented in the SCPS data.

Political Context We drew on information
from government websites to construct a
county-year time series of judicial selection
processes, coding the initial selection as involv-
ing nonpartisan elections, partisan elections,
or appointment, and then retention as involv-
ing nonpartisan elections, partisan elections,
retention election, or reappointment. We coded
counties dichotomously by whether judges
faced election to maintain their positions.
Judges facing popular elections (either con-
tested or retention) were coded 1 and judges
who maintained their position by appointment
or political confirmation were coded 0. We also
constructed a county-year time series of the
partisan affiliation of county district attorneys
(DAs) based on data from multiple sources in
the public record, including county websites,
election records, and newspaper coverage. All
but three counties used in our analysis have a
publicly elected district attorney. We construct
a measure of DA partisanship that is equal to
0 if the DA is a Democrat and 1 otherwise. Fi-
nally, we code whether the governor is a Repub-
lican 1 or not 0 based on the University of Ken-
tucky’s Center for Poverty Research’s National
Welfare Data base (1980-2015).

Economic Context We construct two measures
of the economic context. First, we measure the
county-level unemployment rate based on an-
nual county-level data published by the Bureau
of Labor Statistics through the Local Area Un-
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employment Statistics program. Second, we
use the series of state-level Gini coefficients as-
sembled by Mark Frank from the Internal Rev-
enue Service Statistics of Income (2014).

Demographic Context We capture the demo-
graphic context of the county with a measure
of the percentage of the county population that
is black, dividing the number of black county
residents by the total county population in each
given county-year using data from the Census
Bureau’s intercensal estimates.

Analysis

Our analysis proceeds in three parts. First, we
take advantage of the merged 1990-2009 SCPS
micro-data to document the variation in pre-
trial detention practices across U.S. counties
and over this nearly twenty-year period. We
generate the county comparisons by selecting
defendants in the forty counties covered by the
data in either 2006 or 2009 and estimating or-
dinary least squares (OLS) regressions of our
outcomes as a function of a set of county indi-
cators and year fixed effects. We generate the
time trends by selecting the full available anal-
ysis sample across all years and counties and
estimating OLS regressions of our outcomes as
a function of a set of year indicators and county
fixed effects.! We then present plots of the share
of defendants in a given county or in a given
year who are released on nonfinancial terms;
the mean bail amounts adjusted to 2012 dollars
in a given county or a given year, for those who
are granted financial release or held on bail;
and the mean bail amount set adjusted to 2012
dollars in a given county or in a given year, and
those released on nonfinancial terms set to a
bail of $0.

Second, we examine whether the between-
county and over-time variation in pretrial de-
tention practices can be explained by the com-
position of cases. We examine the extent to
which these two sources of variation are ac-
counted for by the demographic characteristics
of those charged, the charges brought, and the
prior criminal justice history of those charged.

For the between-county analysis, we again

CRIMINAL JUSTICE CONTACT AND INEQUALITY

select defendants in the forty counties covered
by the data in either 2006 or 2009. As before,
we have three key dependent variables: defen-
dants released on nonfinancial terms, bail con-
ditional on financial release or being held on
bail, and the amount of bail set unconditional
on release type. In the first step, we regress each
of the dependent variables on a vector of county
indicators and a dummy for year. In the second
step, we add a set of measures of defendant
demographic characteristics—gender, age, and
race-ethnicity. In the third step, we add mea-
sures of charges—a set of fifteen dummies for
the charge and a dichotomous indicator of the
level of the most serious adjudication charge.
Finally, in the fourth step, we add measures of
defendants’ prior criminal justice contact—sta-
tus at arrest, number of prior arrests, prior fail-
ures to appear, number of prior convictions,
and most serious prior conviction. After each
step, we estimate predicted values (percentage
receiving nonfinancial release or mean bail
amount) for each county. We assess whether
the coefficient of variation for the estimated
county-specific fixed effects is reduced by con-
trolling for each additive set of case character-
istics.

For the over-time analysis, we pool all of the
available data from 1990 through 2009 and fol-
low a set of analytical steps similar to those
described for counties. We estimate a first-step
model by regressing each of the dependent vari-
ables on a vector of county indicators and a
vector of year indicators. Then, as before, we
sequentially and cumulatively add sets of indi-
cators for defendant demographics, charges,
and prior criminal justice history. We estimate
predicted values for each dependent variable
from each of the models. We assess whether
the coefficient of variation for the estimated
year-specific fixed effects is reduced by control-
ling for case characteristics.

Third, we turn from this individual-level
analysis to a county-year level analysis in which
we examine how county contexts are associ-
ated with the severity of pretrial detention pol-
icies. To do so, we collapse the SCPS micro-
data to the county-year level and estimate OLS

1. We use linear probability models for the dichotomous financial release—held on bail versus nonfinancial re-

lease outcome (Angrist and Pischke 2008).
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models that take either the share of defendants
in a given county-year released on nonfinancial
terms, the mean bail amount, conditional on
financial release or being held on bail, or the
mean bail amount for all defendants (with
those granted nonfinancial release assigned a
bail of $0) in the county-year as the dependent
variables. We estimate a first model that in-
cludes our county-level predictors as well as
year and region fixed effects and then a second
model that also adds attributes of the SCPS
defendants, but aggregated to the county-year
(with weights).?2 We conduct this exercise in
two steps because the same county-level fac-
tors that bear on pretrial detention may also
shape who is arrested, what they are charged
with, and what their prior criminal justice con-
tact has been. By controlling for these factors,
we may underestimate any total effects of
county-level characteristics on pretrial deten-
tion.

Although no data are missing at the county-
year level (because the file is built by aggregat-
ing up from all available individual values), we
are required to censor county-year cell values
based on small numbers of individual observa-
tions in the SCPS. In total, of 395 possible
county-year observations, we are missing infor-
mation on one or more variables suppressed
in this way for forty-five observations. We im-
pute forty-three of these forty-five using the
county-specific mean for available years. How-
ever, in two instances, all of the county-year
observations on a variable are missing, so we
have no basis for the mean imputation. We de-
lete these two rows. We are also missing data
on at least one of the county-level predictors
constructed from outside sources for eleven
county-year observations.* We also remove
these by list-wise deletion. Finally, we also re-
move three county-year observations for which
we suppressed data on the outcome variables
due to small samples in the SCPS. Our final
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analysis sample, then, is 379 county-year obser-
vations, which is 95 percent of those available.

RESULTS

We organize our presentation of results into
three parts, first describing the observed varia-
tion in nonfinancial release and bail amount
across counties and over time, then examining
whether this variation can be accounted for by
case characteristics, and then examining the
county-level correlates of pretrial detention se-
verity.

Variation in Nonfinancial Release and Bail
Amount Across Counties and Over Time

We first examine the degree of variation be-
tween counties and over time in our key mea-
sures of pretrial detention.

County Variation in Pretrial Detention

We begin by plotting the share of defendants,
by county, who are granted nonfinancial release
prior to adjudication against the mean amount
of bail set (conditional on nonfinancial release
not being granted). We graph this data for the
forty counties represented in either the 2006 or
2009 waves of the SCPS. The result is shown in
figure 1.

Examining the values for each county on the
y-axis (share granted nonfinancial release), we
see that there is significant variation across
counties in the share of defendants who are
granted a nonfinancial release (as opposed to
either being released after making bail or being
held after failing to make bail). Being released
without making some financial bail is vanish-
ingly uncommon in Harris County, Texas
(home to Houston); Tarrant County, Texas
(home to Fort Worth); and Orange County, Flor-
ida (home to Orlando), where fewer than 5 per-
cent of those charged were granted nonfinan-
cial release in those counties. Other large
counties in Texas, Florida, and California re-

2. Here, we use a slightly different set of case characteristics because of high multicolinearity in the models. We
adjust for the share of defendants who are male, mean age, share white, non-Hispanic, share charged with vio-
lent offense, share with a property offense, share with a drug offense, share with a felony charge at adjudication,
criminal justice status at arrest, mean number of prior arrests, share with any prior failure to appears, share with
a prior misdemeanor conviction, share with a prior felony conviction, and mean number of prior convictions.

3. These eleven county-year cases are dropped due to missing data on jail capacity for Honolulu, New Haven,

and Hartford.
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Figure 1. Between-County Variation in Terms of Pre-Trial Detention, 2006/2009 (SCPS)
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Source: Authors’ calculations from the 1990-2009 SCPS (ICPSR 2016).
Note: Plotted values county-specific estimates, adjusting for year of survey and weighted using the sur-

vey weights.

leased a somewhat larger share—between 10
percent and 20 percent—on nonfinancial re-
lease, but still a relatively small one. At the
other end of the distribution, the three New
York City counties represented in the data (New
York, Bronx, and Kings) each granted nonfinan-
cial release to more than half of defendants;
two-thirds of those in the Bronx granted non-
financial release. The only other counties that
came close to granting nonfinancial release to
this share of defendants were King County,
Washington; Salt Lake, Utah; Pima, Arizona;
and Maricopa, Arizona.

The amount of cash bail, conditional on fi-
nancial release, for each of these counties is
plotted along the x-axis. Although the New York
City counties are still among the least severe
in terms of bail amount, they are now in the
company of Orange, Florida; Harris, Texas; and
Tarrant, Texas, counties that were very unlikely
to grant nonfinancial release. At the other end
of the scale, the large California counties have
the highest mean bail amounts (conditional on
granting financial release or holding on bail),

joined by King County, Washington, and Cook
County, Illinois, as well as several non-New
York City eastern urban counties.

Taken together, we see some evidence of
clustering. The counties with high rates of non-
financial release and low mean bail conditional
on financial terms, are in the top left of the
plot—primarily the New York City counties. In
contrast, counties with low rates of release and
high levels of bail are at the far right—primar-
ily California counties. In the bottom left cor-
ner, we see a set of Florida and Texas counties
in which nonfinancial release is very uncom-
mon, but bail amounts are relatively low.

Over-Time Variation in Pretrial Detention

These analyses focus only on the period be-
tween 2006 and 2009, pooling across those
years to assess between-county variation in pre-
trial detention practices, holding temporal
change more or less constant. However, just as
post-adjudication imprisonment has increased
dramatically over the past several decades, so
too may have the severity of pretrial practices.
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Figure 2. Time Trends in Terms of Pre-Trial Detention, 1990-2009 (SCPS)
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Source: Authors’ calculations from the 1990-2009 SCPS (ICPSR 2016).
Note: Hollow circles represent estimates of year-specific predicted values from model with county
fixed effects with survey weights. Solid lines apply loess smoother (bandwidth = 0.8).

Figure 2 plots the time trend in two of our key
measures of pretrial detention. In each panel,
the hollow circles represent predicted values
of the dependent variable estimated from a
model that also adjusts for a county fixed effect
and is weighted using the survey weights. The
lines show this series smoothed with a loess
regression.

The left panel of figure 2 shows the dramatic
decline between 1990 and 2009 in the share of
defendants granted nonfinancial release. This
share declines from about 40 percent in 1990
to just 27 percent in 2009. The most dramatic
decline seems to be between the early 1990s and
the late 1990s to early 2000s. The right panel of
figure 2 plots the series for the mean level of
bail (in 2012 dollars) over the same period. This
measure is not conditional on having bail set;
instead, it includes defendants released on
nonfinancial bail and assigns them a $0 value.
Here, mirroring the decline in nonfinancial re-
lease, we see a steady rise in the level of bail
that is set, from about $12,000 in 1990 to almost
$30,000 in 2009. Some of this increase is due

to the decline in nonfinancial release, but that
is by no means the whole story. If we separately
examine the trend in bail, conditional on bail
being set, we see that the mean level increased
from $20,000 in 1990 to $40,000 by 2009 (not
shown in figure 2).

Accounting for Variation as a Function of

Case Characteristics

Variation is substantial both across counties
and over time in the severity of pretrial deten-
tion as measured by the share of defendants
granted nonfinancial release and by the level
of bail set for those who are not. One possibil-
ity is that the variation is the product of com-
positional differences in the cases brought in
different counties and in different periods. Re-
search has carefully documented the role that
case characteristics play in shaping pretrial de-
tention (Goldkamp and Gottfredson 1985; Katz
and Spohn 1995; Demuth 2003; Schlesinger
2005; Leiber and Fox 2005; Cohen and Reaves
2007; Spohn 2009). If some counties have dif-
ferent kinds of cases than others or if the com-
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Table 1. Coefficient of Variation on Adjusted County FE Estimates

Nonfinancial Bail Amount, Bail Amount,

Model Release Conditional Unconditional
Baseline 58.7 69.3 65.0
* Defendant demographics 59.4 69.2 65.5
* Charges 60.8 71.1 67.4
* Criminal justice history 61.5 72.3 70.9

Source: Authors’ calculations from the 2006-2009 SCPS (ICPSR 2016).

position of cases changed over time, then that
could explain county or temporal variation in
pretrial detention practices.

Accounting for Between-County Variation

We begin with county-level variation, first aug-
menting the model that underlies figure 1 with
adjustments for defendant gender, age, and
race-ethnicity. Second, we add measures of the
current charges brought in the case. Third, we
add measures of the defendant’s history of
criminal justice contact. Adjusting for these
factors does essentially nothing to account for
the between-county variation in the share of
defendants granted nonfinancial release. Col-
umn 1 of table 1 presents the coefficient of vari-
ation calculated from the forty county-specific
estimates of the share of defendants granted
nonfinancial release, for the baseline model
(with just year fixed effects) and then for each
of the three models that add in other case char-
acteristics. The coefficient of variation (scaled
from 0 to 100) increases as we account for case
characteristics. Rather than explain why some
counties have less nonfinancial release than
others, this analysis suggests that we would ex-
pect more between-county variation than we
see given the between-county variation in case
characteristics.

The same holds true when we examine the
extent to which these case characteristics might
account for between-county variation in the
level of bail conditional on bail being set (col-
umn 2), and when we examine the inclusive
measure of the level of bail unconditional on
whether bail was set and assign those granted
nonfinancial release a bail of $0 (column 3).
Much of the between-county variation is simply
not a function of differences in measurable

case characteristics. In short, case composition
is not the reason for the substantial variation
between counties in pretrial detention prac-
tices.

Accounting for Over-Time Variation

We conduct a similar exercise to assess whether
these case characteristics might account for the
sharp decline between 1990 and 2009 in the
share of defendants granted nonfinancial re-
lease and the sharp increase in the level of bail
set. As before, we estimate a series of models
that progressively add groups of case charac-
teristics. For each model and for each outcome,
we estimate the predicted values for each of the
years in the data. We then calculate the coef-
ficient of variation across the year estimates for
each outcome and for each model, assessing
the extent to which accounting for these char-
acteristics reduces over-time variation (which
we saw previously is essentially monotonic) in
pretrial detention practices.

The only hint that these case characteristics
matter is found in column 1 of table 2. We see
that though accounting for defendant demo-
graphics and charges does not reduce the over-
time variation, accounting for prior criminal
justice contact does play a small role, reducing
the coefficient of variation from 12.3 in the
baseline model to 9.4. An implication of this
result is that accrued criminal justice contact
could serve to justify less nonfinancial release,
potentially perpetuating entanglement in the
criminal justice system. However, this logic
does not hold for our other two measures of
pretrial detention practices, as adjusting for
case characteristics somewhat increases the co-
efficient of variation on the measures of bail
amount.
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Table 2. Coefficient of Variation on Adjusted Year FE Estimates

Nonfinancial Bail Amount, Bail Amount,

Model Release Conditional Unconditional
Baseline 12.3 20.6 24.9
* Defendant demographics 13.4 24.4 26.5
* Charges 12.8 28.2 28.8
* Criminal justice history 9.4 32.6 31.3

Source: Authors’ calculations from the 1990-2009 SCPS (ICPSR 2016).

Table Al reports the coefficients on the case
characteristics from the full model (including
defendant demographics, charges, and history
of criminal justice contact). We see that even
after adjusting for charges and history of crim-
inal justice contact, men are less likely to be
granted nonfinancial release and to have higher
bail amounts than women, and that older de-
fendants are more likely to be granted nonfi-
nancial release. Hispanic defendants are less
likely to be granted nonfinancial release and
have higher bail amounts than white, non-
Hispanic defendants. Interestingly, we do not
see significant black-white gaps in nonfinancial
release or in bail amount after adjusting for
charges and prior criminal justice contact.
However, we note a significant gap between
blacks and whites in nonfinancial release with-
out these adjustments and with the adjust-
ments for charges but not criminal justice con-
tact. The gap in bail amount is also significant
when only adjusting for demographics. In
short, charge severity and prior interactions
with the criminal justice system contribute to
black-white inequality in pretrial detention
practices at the case-level. Turning to charges,
we see the expected relationships between se-
verity of charge and nonfinancial release and
bail amount. Those charged with felonies are
much less likely to be granted nonfinancial re-
lease and have much higher bail amounts. Fi-
nally, history of criminal justice contact also
shapes pretrial detention. Those with prior
failure to appears, prior arrests, and prior fel-
ony and violent felony convictions are signifi-
cantly less likely to be granted nonfinancial
release, and those with prior felony and violent
felony convictions also receive higher bail
amounts.

The Role of County Contexts in

Shaping Pretrial Detention

These case-level characteristics play an impor-
tant role in shaping pretrial detention out-
comes for individual cases. But, we would also
expect that contextual features of counties
would affect pretrial detention practices. In ta-
ble 3, we report estimates from a set of regres-
sion models that examine the association be-
tween time-varying county-level characteristics
and county-level pretrial detention practices,
aggregated up to the county-year level from the
individual-level SCPS.

Models 1a and 1b examine the association
between these county characteristics and the
share of defendants in the county-year who are
granted nonfinancial release. Models 2a and 2b
examine bail for defendants who have financial
terms set, and then models 3a and 3b examine
the level of bail for all defendants, where those
granted nonfinancial release are imputed a $0
bail.

Models 1a, 2a, and 3a include year and re-
gion fixed effects and models 1b, 2b, and 3b
include both year and region fixed effects as
well as time-varying county-year level measures
of the defendant characteristics calculated
from the individual-level SCPS data. We are
somewhat agnostic about the two models. The
risk with models 1a, 2a, and 3a is that we un-
dercontrol for case characteristics that could
confound the relationship between county
characteristics and pretrial detention practices.
The risk with models 1b, 2b, and 3b is that we
overcontrol, and block one or more of the path-
ways by which county-level characteristics
shape pretrial practices (for instance, if the pro-
portion of blacks in a county shapes the char-
acteristics of those arrested or if the partisan
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Table 3. Relationship Between County-Level Characteristics and Pre-Trial Detention Practices

Nonfinancial Bail, Bail,
Release Conditional Unconditional
Mila M1b M2a M2b M3a M3b
Jail occupancy rate 0.0363 0.0614 1,607.9 -2,625.3 1,466.2 -1,720.5
(county) (0.92) (1.52) (0.33) (-0.55) (0.45) (-0.55)
Judges are elected 0.0284 0.0268 3,751.0 5,496.5* 2,796.4 4,103.7*
(county) (1.33) (1.02) (1.42) (1.75) (1.59) (2.00)
DA is not a Democrat -0.103***  -0.0726*** 8,026.4***  9,896.0*** 6,715.0%** 7,314.6***
(county) (-6.27) (-3.80) (3.96) (4.38) (4.97) (4.92)
Governor is a Republican -0.0326* -0.0344* -4,916.2* -4,300.2* -1,274.5 -960.6
(state) (-1.97) (-2.13) (-2.40) (-2.25) (-0.93) (-0.77)
Unemployment rate -0.00631  -0.00520 1,704.1* 1,594.4* 1,044.6* 924.1*
(county) (-1.06) (-0.85) (2.31) (2.20) (2.12) (1.93)
Gini index (state) -1.599***  -2,015*** -42,558.7 -37,678.7 -2,366.7 23,69.9
(-4.79) (-5.13) (-1.03) (-0.81) (-0.09) (0.08)
Percent black (county) -0.0853 -0.335%* 440.1 -35,942.5%* 5942.7 -13,691.5
(-1.12) (-3.04) (0.05) (-2.76) (0.95) (-1.60)
Year fixed effects Y Y Y Y Y Y
Region fixed effects Y Y Y Y Y Y
Case controls N Y N Y N Y
N 379 379 379 379 379 379

Source Authors’ calculations from the 1990-2009 SCPS (ICPSR 2016).
*n <.05; **p <.01; ***p <.001

affiliation of the district attorney shapes prior
criminal justice contact).

We begin by examining how organizational
context, operationalizing with the jail occu-
pancy rate, shapes pretrial practices. In models
1a and 1b, we see that the coefficient on jail oc-
cupancy is positive, indicating that when oc-
cupancy rates are higher, defendants are more
likely to be granted nonfinancial release. How-
ever, the coefficient is not statistically signifi-
cant and the estimates of the relationship be-
tween jail occupancy rates and bail amounts
in models 2a through 3b are inconsistent in
direction and not significant.

We next examine how the political context
is associated with pretrial detention practices.
We measure three political dimensions of local
criminal justice systems—the method by which
judges are selected, the partisan affiliation of
county district attorneys, and the partisan af-
filiation of the state governor. Here, we see no
relationship between judges being elected
rather than appointed and the share of defen-

dants granted nonfinancial release. However,
the relationship between judges being selected
by election and the amount of bail set is posi-
tive. Those subject to election tend to set higher
bail amounts as seen in the positive coefficients
for models 2a and 3a and the positive and sig-
nificant coefficients in models 3a and 3b.

The partisan affiliation of district attorneys
is also strongly related to pretrial detention
practices. In counties with non-Democratic dis-
trict attorneys, defendants are granted nonfi-
nancial release at significantly lower rates and
set bail at significantly higher amounts. Figure
3 contrasts the mean bail amounts predicted
from model 3b for DAs by partisan affiliation.
Mean bail under Democratic DAs is $15,000 ver-
sus $22,000 under non-Democrats—a nearly 50
percent difference.

Defendants who go through the pretrial de-
tention process when Republican governors are
in office are significantly less likely to be
granted nonfinancial release (models 1a and
1b), though the effect is only between one-third
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Figure 3. Mean Financial Bail by Political
Party of District Attorney
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2009 SCPS (ICPSR 2016) and originally col-
lected data.

Note: Predicted values from model 3b.
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and one-half as large as the effect on having a
non-Democratic district attorney in the county.
However, there is a significant negative asso-
ciation between Republican governors and bail
amount in models 2a and 2b and no association
in models 3a and 3b. One implication is that
Republican governors preside over bail regimes
that are less likely to grant nonfinancial release
and then set lower bail on average given the
pool of cases subject to a bail determination.
County-level economic context may also
shape pretrial detention practices. There is a
negative, but not statistically significant, asso-
ciation between county-level unemployment
rate and the share of defendants granted non-
financial release. However, a higher unemploy-
ment rate is positively and significantly related
to the amount of bail in models 2a and 2b and
in models 3a and 3b. Figure 4 plots the pre-
dicted amount of bail for those with financial
terms set from model 2b against the county-
level unemployment rate (over the range of val-
ues from the 5th through 95th percentile). We
see that the predicted bail amount is about
$25,500 when unemployment is very low, but

Figure 4. Amount of Money Bail by County Unemployment Rate
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Source: Authors’ calculations from the 1990-2009 SCPS (ICPSR 2016) and the Bureau of Labor Statis-

tics Local Area Unemployment Statistics program.
Note: Predicted values from model 2b.
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Figure 5. Share of Defendants Granted Nonfinancial Release by Percentage of County
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estimates.
Note: Predicted values from model 1b.

rises to almost $37,000 in the highest unem-
ployment contexts.

Our second measure of economic context is
also associated with pretrial detention prac-
tices. The state-level Gini coefficient is strongly
and significantly negatively related to the rate
of nonfinancial release in models 1a and 1b.
Defendants in more unequal places are less
likely to be granted nonfinancial release. But,
there is no such relationship for the amount of
bail.

Finally, the demographic context, in partic-
ular the racial composition of the county, may
also shape pretrial detention practices. In
model 1a, we see that a larger percentage of
blacks in the county is negatively associated
with lower rate of nonfinancial release. Further,
in model 1b, after controlling for case charac-
teristics (including the share of defendants who
are black), we find a large and statistically sig-
nificant negative association between county
percent black and the probability of nonfinan-
cial release. Figure 5 plots the predicted share
of defendants granted nonfinancial release by

the percentage of the county that is black over
the effective range of 0 percent (~p5) to 45 per-
cent (~p95). We see that, controlling for the ra-
cial composition of defendants, 40 percent of
defendants in counties with essentially no
black population are granted nonfinancial re-
lease against just 25 percent of those in the
counties with the largest share of black resi-
dents. Although county racial composition
matters for nonfinancial release, we find no
consistent evidence of a relationship with the
amount of bail, but a negative and significant
association in model 2b.

DISCUSSION

Bail and pretrial detention have long been an
important but overlooked part of the criminal
justice system. Yet in spite of growing interest
from researchers and policymakers, systematic
research on the topic remains limited. Most of
what we do know comes from studies that fo-
cus narrowly on the relationship between indi-
vidual case characteristics and pretrial out-
comes, ignoring or eliding the considerable
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geographic and temporal variation that exists
in bail and pretrial practices. In this article, we
focus instead on that variation. We document
patterns of bail and pretrial release across both
place and time, and look at whether and how
those patterns relate to the larger organiza-
tional, political, socioeconomic, and demo-
graphic context in which pretrial decisions are
made.

Our analysis reveals considerable variation
in pretrial practices both across U.S. counties
and over the nearly twenty-year period covered
in our data. Whereas some counties released
more than 50 percent of defendants awaiting
trial with no financial conditions, others re-
leased fewer than 5 percent on nonfinancial
terms. Average bail amounts ranged from less
than $10,000 to more than $100,000. Nation-
wide, nonfinancial release has declined steadily
over time, while bail amounts have doubled
from $20,000 to $40,000. Yet, for the most part,
this variation does not seem to result from dif-
ferences in the kinds of cases being processed
from one place to another or from one year to
the next. Defendant demographics, charges,
and prior record did nothing to account for
pretrial differences between counties. Crimi-
nal history does account for some of the de-
crease in nonfinancial release over time, but
declining use of nonfinancial release is unre-
lated to changes in demographics or charges,
while the doubling of bail amounts during this
period is not explained by any of these indi-
vidual case characteristics. These patterns of
bail and pretrial release are related to several
contextual factors, however. The politicization
of judicial offices, partisan affiliations of dis-
trict attorneys and governors, income inequal-
ity, unemployment rates, and the size of the
black population all seem to be related to bail-
setting practices. Jail occupancy rates, how-
ever, are not.

Although variation in both time and place
are associated with political, economic, and de-
mographic factors, some of these relationships
are easier to interpret than others. Local poli-
tics shape pretrial decisions in predictable
ways. Elected judges are associated with higher
bail amounts than their appointed counter-
parts, and Democrats in the district attorney’s
office are linked to both higher rates of nonfi-
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nancial release and cheaper bail. This suggests,
on the one hand, that judges concerned about
reelection make more conservative pretrial de-
cisions, and on the other that Democrats reflect
a partisan preference for less-punitive pretrial
regimes. Socioeconomic conditions are also
important in predictable ways. Higher income
inequality is linked to lower financial release,
and higher unemployment rates are linked to
more expensive bail amounts. In both cases,
poorer socioeconomic conditions are related
to more punitive pretrial practices.

Other contextual factors, however, show
more complicated relationships to bail and pre-
trial release. Republican governors are associ-
ated with lower rates of nonfinancial release,
but they are also associated with cheaper bail.
Larger black populations are similarly associ-
ated with both lower nonfinancial release but
cheaper bail. These patterns may suggest a
more complicated relationship between state-
level politics and pretrial practices, as well as
between those practices and local black popu-
lations. Alternatively, these patterns might sug-
gest a more complicated relationship between
nonfinancial release and bail amounts. Al-
though both nonfinancial release and bail
amount are important mechanisms for regulat-
ing pretrial detention, they may be governed
by different dynamics not well captured in our
analysis.

Our findings are descriptive in that they pri-
marily are intended to characterize variation in
pretrial detention practices over time and
across counties and to show that case-level
explanations appear largely insufficient for
explaining this variation. However, we also
present evidence of associations between
contextual-level factors and pretrial detention
practices. The Bureau of Justice Statistics has
itself stressed that the SCPS are insufficient on
their own for making causal inferences (Cohen
and Kyckelhahn 2010), and we stress here that
we have not attempted to identify the causal
effect of any of these measures or underlying
constructs on pretrial detention practices. Fu-
ture work that focuses on a particular explana-
tory factor could very usefully advance knowl-
edge by attempting such identification. Further,
we again emphasize that our descriptive work
here is limited in representing only those par-
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ticular large urban counties that are sampled
as part of the complex SCPS design. We are not
able to generalize to pretrial detention prac-
tices more generally—whether for other urban
counties or nationally (National Research
Council 2009).

Still, these results suggest tremendous vari-
ation in the choices local jurisdictions make
about how to manage the pretrial process,
choices that do not simply reflect differences
in the cases they handle. With distinct bail re-
gimes operating in different counties, the costs
of criminal justice contact can differ radically
across county lines. Heavy reliance on money
bail and high bail amounts increase the price
of pretrial freedom for detainees and their fam-
ilies, putting greater financial burden on de-
fendants who do bail out and leaving defen-
dants unable to pay this price facing the
long-term costs of detention. Studies show that
detainees are more likely than released defen-
dants to be convicted (Stevenson 2016) and re-
ceive harsher sentences when they are (Sacks
and Ackerman 2014; Lowenkamp et al. 2013a;
Phillips 2008; Williams 2003), while even short
stays behind bars put people at risk of losing
jobs, housing, property, access to government
benefits, or custody of their children (Dobbie,
Goldin, and Yang 2016; Comfort 2016). Differ-
ent bail regimes thus have important conse-
quences for inequality both in the criminal jus-
tice system and in society more broadly. Yet
amid local variation, the trend nevertheless has
been toward more punitive pretrial practices
over time. Both the steady decline of nonfinan-
cial release and the massive increase in bail
amounts during these twenty years make pre-
trial freedom substantially more expensive and
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increase the likelihood of pretrial detention
across the country.

Going forward, future research on bail and
pretrial detention should consider the sizable
inequality in pretrial practices and the impor-
tance of the contextual factors we have identi-
fied here. Indeed, these findings suggest a
number of possible avenues for further study.
One valuable avenue for future research would
be to decompose the within-county and
between-county (and within-year and between-
year) variation in pretrial detention practices
and assess the contribution of case-level factors
and county-level characteristics to this vari-
ance. Additionally, more research is needed to
tease apart the role of political, socioeconomic,
and demographic factors in pretrial practices,
particularly the seemingly inconsistent rela-
tionships of both governor partisanship and
race to bail decisions. In light of growing calls
for bail reform, future studies should also in-
vestigate new types of pretrial management sys-
tems, and particularly the use of risk assess-
ment tools. Studies suggest these tools hold
considerable promise for reducing the total
number of people held in pretrial detention, as
well as reducing racial and ethnic disparities
in detention practices (Kleinberg et al. 2017).
We know little, however, about whether and
how their efficacy might be shaped by the pat-
terns we document here. Last, more historical
and ethnographic accounts of bail and pretrial
release practices could greatly enhance our un-
derstanding of the mechanisms driving the pat-
terns we document, and perhaps provide a
more complete understanding of how these
different contextual factors interact and shape
different pretrial regimes.

RSF: THE RUSSELL SAGE FOUNDATION JOURNAL OF THE SOCIAL SCIENCES



BAIL AND PRETRIAL DETENTION

145

Table A1. Associations Between Case-Level Characteristics and Pre-Trial Detention and Bail Amount

Nonfinancial Release Bail Amount
Gender
Female (ref) (ref)
Male -0.0745*** 7,359.4%**
(-17.06) (10.73)
Age 0.000581*** 51.95
(3.53) (1.62)
Race-ethnicity
White, non-Hispanic (ref) (ref)
Black, non-Hispanic -0.00288 -384.0
(-0.71) (-0.52)
Hispanic -0.0395*** 4,168.5%**
(-8.51) (3.87)
Other, non-Hispanic -0.00306 3,770.1
(-0.25) (1.19)
Charges
Other drug (ref) (ref)
Murder -0.330*** 179,857.9%**
(-18.18) (11.55)
Rape -0.240*** 76,308.0%**
(-18.53) (16.33)
Robbery -0.245%** 48,162.8***
(-37.05) (29.01)
Assault -0.186*** 33,373.6%**
(-33.41) (27.23)
Other violent -0.177%** 40,603.3***
(-21.81) (19.99)
Larceny-theft -0.0472%** 6,117.9%**
(-7.52) (7.47)
Motor vehicle theft -0.101%** 2,911.0*%
(-11.78) (2.36)
Forgery -0.0449%** 5784.7***
(-4.31) (4.47)
Fraud 0.0330** 7,978.2%**
(3.16) (5.87)
Other property -0.0460%** 5,741.4%**
(-5.22) (4.70)
Drug sales -0.144%** 21,861.5%**
(-26.82) (20.56)
Weapons -0.166*** 8,794.8***
(-18.27) (6.35)
Driving related -0.0901%** 7,392.2%**
(-10.17) (6.68)
Other, public order -0.0702%** 11,298.2***
(-8.07) (8.00)
Most serious adjudication charge
Midemeanor (ref) (ref)
Felony -0.0440%** 14347.1%**
(-8.36) (21.83)
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Table A1. (continued)

Nonfinancial Release Bail Amount
Status at arrest
None (ref) (ref)
Active -0.0732*%** 2,681.9***
(-19.00) (3.33)
Number of prior arrests -0.00614*** -51.20
(-8.33) (-0.36)
Failure to appear
None (ref) (ref)
Prior -0.0240%** 375.6
(-5.70) (0.43)
Prior convictions
No prior convictions (ref) (ref)
Misdemeanor 0.0135* -3918.7***
(2.51) (-3.67)
Felony -0.0625%** 4,488.3***
(-10.84) (3.89)
Violent felony -0.00301*** 479.5%*
(-3.66) (2.91)
_cons 0.546*** -54,299.2***
(19.52) (-17.48)
N 70,321 47,449

Source: Authors’ calculations from the 1990-2009 SCPS (ICPSR 2016).

*p <.05; **p < .01; ***p <.001
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